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QUESTION PRESENTED 


The question is whether an oral contract for the sale and 
purchase of land in the District of Columbia is. enforceable 
where it is evidenced by a memorandum in writing consist¬ 
ing principally of a document setting forth the entire terms 
of the contract and initialed in its margin by the author¬ 
ized agent of the parties to be charged. 
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IN THE 


United States Court oi Appeals 

Foe the District op Columbia Circuit 


No. 11,297. 


Martin W. Betj., Appellant, 

v. 

Kathleen Morgan, Russelle C. Carter and 
Fulton Brylawski, Appellees . 


Appeal from the United States District Court for the 

District of Columbia 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Court is invoked under Title 28 
of the United States Code, Sections 1291 and 1292, to re¬ 
view the action of the District Court in this proceeding. 
The Court below entered final orders granting summary 
judgment in favor of defendant below and denying plain¬ 
tiff below leave to file an amended complaint, from which 
actions this appeal is taken. 

STATEMENT of the case 

This case coming to the Court on an appeal from the 
granting of summary judgment in the favor of the defend- 
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ants (J. A. 20, 21), the facts as gleaned from the com¬ 
plaint (J. A. 2, 3), the proposed amended complaint 
(J. A. 22, 23), the plaintiff’s affidavit supporting his 
opposition to the defendants’ motion for summary judg¬ 
ment (J. A. 17-20), the depositions (J. A. 42 and following), 
the transcripts of the Court proceedings (J. A. 31 and fol¬ 
lowing), and exhibits (J. A. 7, 29, 30) are for the purpose 
of this appeal established as follows: 

On March 6, 1951, the plaintiff gave to W. S. Domer, a 
real estate agent employed by Sandoz, Inc., a licensed real 
estate broker with whom the defendants had listed for 
sale an unimproved residential lot in the District of Colum¬ 
bia, a signed document agreeing to purchase the lot for 
Fifteen Thousand ($15,000.00) Dollars, the same being 
accompanied by a One Thousand ($1,000.00) Dollars de¬ 
posit. This document was an agent’s form in general use 
in the District of Columbia. The document, at the request 
of the owners of the land, was submitted by the real estate 
agent to Lucien H. Mercier, an attorney representing the 
defendants, who thereupon telephoned the plaintiff in an 
effort to induce the plaintiff to raise the Fifteen Thousand 
($15,000.00) Dollars price. There ensued a series of tele¬ 
phone conversations between the plaintiff and Mr. Mercier 
regarding the price, culminating in a telephone conversa¬ 
tion on March 10, 1951, wherein Mr. Mercier advised the 
plaintiff that he had authority to make a binding contract 
in behalf of the defendants at a price of Seventeen Thou¬ 
sand ($17,000.00) Dollars, all other terms to be as set forth 
in the document, which at the time of the conversation was 
in the possession of Mr. Mercier. The plaintiff then offered 
Seventeen Thousand ($17,000.00) Dollars and Mr. Mercier 
told the plaintiff that the offer was accepted, that he was 
changing the $15,000.00 figure in the document to $17,000.00, 
and that he would initial the document in accordance "with 
their agreement. At the conclusion of the conversation, 
Mr. Mercier changed the $15,000.00 figure appearing in the 
document to $17,000.00 and placed his initials on the docu- 
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ment in the margin at the side of the changed figure. Plain¬ 
tiff relies upon the oral agreement reached in the March 
10, 1951, telephone conversation as constituting a valid 
contract for the purchase of the lot and the document ini¬ 
tialed by Mr. Mercier (J. A. 29, 30), together with such 
additional related documents as will be adduced in the 
event this case reaches trial as a “memorandum” in 
writing sufficient to bring the case within the requirements 
of the statute of frauds. 

Subsequent to the contract between the plaintiff and the 
defendants, the defendants signed a similar document agree¬ 
ing to sell the same lot to Fulton Brylawski, intervenor, at 
a price of Seventeen Thousand and Five Hundred 
($17,500.00) Dollars and refused to perform the prior con¬ 
tract which had been made with the plaintiff. Whereupon, 
the plaintiff instituted suit in the Court below, asking that 
the defendants be required to specifically perform their 
contract, and in the alternative, damages. 

Upon motion duly made and opposed, the Trial Court 
granted summary judgment in favor of the defendants; and 
refused to permit the plaintiff to file a proposed amended 
complaint alleging an oral agreement supported by a writ¬ 
ten memorandum. 

In its opinion the Trial Court held that there had not 
been a compliance with the statute of frauds (J. A. 32-41); 
that there had been no ratification by the defendants of the 
contract between their agent and the plaintiff (J. A. 33); 
that the proposed amended complaint being founded upon 
an oral contract did not state a cause of action (J. A. 41). 

From the Trial Court’s ruling, granting the summary 
judgment and refusing to permit the plaintiff to file the 
proposed amended complaint, the plaintiff has filed this 
appeal. 
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POINTS RAISED ON APPEAL 

The Court below erred as follows: 

1. In holding that a parol contract for the sale of land 
is unenforceable in the District of Columbia. 

2. In holding that a complaint alleging a parol contract 
for the sale of land evidenced by a memorandum in writing 
signed by the authorized agent of the sellers did not state 
a cause of action. 

3. In holding that ratification by a principal of the act 
of an agent was necessary where the agent already had 
authority to act for the principal. 

4. In making findings of fact in a summary judgment 
proceeding where the evidence concerning the facts was in 
conflict. 

5. In holding that the signing of a document in its margin 
by an agent did i^ot constitute a signing as required by the 
Statute of Frauds. 

6. And for other errors which may be apparent from the 
record, or come to the attention of the Appellate Court. 

STATUTES INVOLVED 

Title 12, District of Columbia Code, 1940, Section 12-302, 
provides as follows: 

“No action shall be brought whereby to charge any 
executor or administrator upon any special promise to 
answer damages out of his own estate, or whereby to 
charge the defendant upon any special promise to 
answer for the debt, default, or miscarriage of another 
person, or to charge any person upon any agreement 
made upon consideration of marriage, or upon any con¬ 
tract or sale of lands, tenements, or hereditaments, or 
any interest in or concerning them, or upon any agree¬ 
ment that is not to be performed within the space of 
one year from the making thereof, unless the agreement 
upon which such action shall be brought, or some memo- 
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randum or note thereof, shall be in writing, which need 
not state the consideration, and signed by the party 
to be charged therewith or some other person thereunto 
by him lawfully authorized. ,, 

SUMMARY OF ARGUMENT 

The Statute of Frauds in force in the District of Colum¬ 
bia does not require that the contract itself for the sale of 
land be in writing. A parol contract is valid, provided it is 
evidenced by a note or memorandum signed by the author¬ 
ized agent of the party to be charged. The Statute of 
Frauds does not require that the agent sign at the end of 
the document nor does it require that the agent, in signing, 
have the intent thereby to create a contract. A signature 
or initials placed any place upon the document complies 
with the requirements of the statute and the only intent 
required is the intent to authenticate the document. 

A provision in the document requiring ratification of the 
contract by the sellers does not require written ratification 
unless it expressly so states. Also, whether the require¬ 
ment for ratification has been waived by the sellers or 
whether the sellers did, in fact, ratify are questions of fact 
to be determined during the actual trial of the case and 
cannot be resolved in a summary proceeding. Similarly, 
whether or not the agent had authority to accept for the 
sellers and whether the agent did, in fact, accept for the 
sellers are issues of fact beyond the province of the Trial 
Court to decide in a summary proceeding where there is 
conflicting evidence on the issue. 

An amended complaint alleging a parol contract for the 
sale of land evidenced by a written memorandum signed by 
the agent of the person to be charged states a cause of 
action and should be permitted even after judgment, to 
conform to the evidence. This is so, particularly where the 
proposed amendment is in the nature of a clarification of 
the theory upon which the plaintiff is proceeding and in no 
way prejudices the position of the defendants. 


i 
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ARGUMENT 

The Statute of Frauds Does Not Require a Contract for the 
Sale of Land to Be in Writing. A Parol Contract Is 
Enforceable in Instances Where It Is Evidenced By a 
Memorandum in Writing Signed By the Person to Be 
Charged or His Lawfully Authorized Agent. 

One ground upon which the Court below granted the 
motion for summary judgment and the sole ground upon 
which it denied the motion for leave to file an amended 
complaint, was its opinion that a contract for the sale of 
land in order to be enforceable had to be in writing. This, 
however, is definitely not the law in this jurisdiction. 
Although the language of the statute of frauds in effect in 
some few jurisdictions requires the contract, itself, to be 
in writing, the language of the statute of frauds in effect 
in the majority of jurisdictions imposes no such require¬ 
ment. Under the express wording of our statute of frauds, 
Title 12, Section 302, District of Columbia Code, 1940, the 
pertinent language of which is as follows, the only require¬ 
ment is that the memorandum evidencing the contract be 
in writing: 

‘‘No action shall be brought whereby to charge • • • 
any person • # • upon any contract for sale of lands 
* * # or any interest in or concerning them • • • 
unless the agreement * * * or some memorandum or 
note thereof shall be in writing • • • and signed by 
the person to be charged therewith or some other per¬ 
son thereunto by him lawfully authorized.” 

The above-quoted language of the statute follows closely 
that of the original English Statute of Frauds, under which 
there has never been any question as to the sufficiency of a 
parol contract so long as it was supported by a written 
memorandum. The proposition is succinctly stated in 
Corpus Juris Secundum, 37 C. J. S. 652, sec. 174, as follows: 
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“The fourth and 17th sections of the English Statute 
of Frauds and corresponding provisions in the statutes 
of the various states presuppose an oral agreement, 
and do not require the agreement itself to be in writing 
but require that there be a note or memorandum of 
the agreement sufficient to meet the requirements of 
the statute.’* 

Any doubt that may exist as to whether in the District of 
Columbia there may be a parol contract for the sale of land 
is resolved by the case of Panel v. Bayne, et al., 1926, 56 
App. D. C. 240,12 F. (2d) 18L In that case the Court con¬ 
strued the complaint as setting out an oral contract for the 
sale of land, and held it enforceable inasmuch as it was 
supported by a memorandum in writing. 

The amended complaint which the appellant proposed to 
file alleged an oral contract evidenced by a memorandum in 
writing signed by the lawfully authorized agent of the 
sellers. It being established that a parol contract for the 
sale of the land in the District of Columbia is valid, it 
follows that the opinion of the Court below that the amended 
complaint did not state a cause of action was error. It simi¬ 
larly follows that the Court was in error in granting the 
summary judgment to the extent that such action was predi¬ 
cated on its opinion that there could not be a valid parol 
contract for the sale of land in the District of Columbia. 

Where a Principal Has Authorized an Agent to Enter Into 
a Contract, It is Not Necessary That the Principal 
Ratify the Act of the Agent. Moreover, if Such Ratifi¬ 
cation Were Necessary, the Determination of Whether 
Ratification Had Taken Place Is a Question of Pact to 
Be Determined in a Trial on the Merits. 

Another ground upon which the Court below granted 
summary judgment was its finding that the sellers had not 
ratified the contract. In making this finding, the Court 
made reference to a sentence in the document reading, 
“This contract, made in triplicate, when ratified by the 
seller, contains the final and entire agreement * * V’ 
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The document was a printed form agreement prepared 
by Sandoz, Inc., the broker. Following the quoted sentence 
was a signature line, under which were printed the words, 
“for Sandoz, Inc.,” and on which signature line was the 
signature of W. S. Domer, who was an employee of Sandoz, 
Inc. The concluding sentence of the document reads, “We, 
the undersigned, hereby ratify, accept * * * and acknowledge 
it to be our contract.” Under this sentence the printed 
form contains lines for the signature of the purchaser and 
the seller. 

It is apparent from the form of the printed document 
that the language concerning ratification was incorporated 
into the printed form as a protection to Sandoz, Inc., being 
merely designed to preclude the signing by Sandoz, Inc., 
from being construed as an acceptance by the seller. This 
language was not intended to deprive the principals of their 
right to have a properly constituted agent, as distinguished 
from the broker, act for them. In this case, as in the case 
of Ochs v. Weil, 1944, 79 U. S. App. D. C. 84, 142 F. (2d) 
758, the language requiring ratification was meaningless 
in view of the fact that the principals had already given 
their agent authority to act for them. Moreover, even if 
the language was to be construed to require a subsequent 
ratification by the principal, it contained no requirement 
that the ratification be in writing. Consequently, whether 
an oral ratification did in fact take place, would be a factual 
issue to be determined in a trial on the merits and not in 
connection with summary judgment. This is particularly 
true in view of the affidavit of the plaintiff and the deposi¬ 
tion of W. S. Domer, wherein there is ample evidence that 
the principals ratified the contract (J. A. 17,18,19, 44, 77, 
90, 91). 
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The Authority of the Agent, Lucien H. Mercier, to Enter 
Into a Binding Contract in Behalf of its Principals, and 
Whether He Did, in Fact, Enter Into Such a Contract, 
Are Issues of Fact Which Cannot Be Determined on 
Motion for Summary Judgment When There Is Con¬ 
flicting Evidence. 

The opinion and remarks of the Court below show that 
its decision granting summary judgment was influenced by 
its belief that there never had been an oral contract and 
also by its belief that the agent, Lucien H. Mercier, did not 
have authority from the defendants to make a binding con¬ 
tract in their behalf. Despite an admission by the Court 
(J. A. 31) that it had not fully read the affidavits and 
depositions on file, the Court made factual findings concern¬ 
ing the existence of an oral contract and authority of the 
agent to make a binding contract on behalf of the princi¬ 
pals. It is submitted that it was error on the part of the 
Court, to make findings of fact based upon an incomplete 
examination of the evidence; and more particularly, it was 
error, to make findings of fact with respect to an issue on 
which there was conflicting evidence. In the case of Drury 
et al. v. Young , 1882, 58 Md. 546, 42 Am. Rep. 343, involv¬ 
ing the enforceability of a parol contract evidenced by an 
agent’s memorandum, the Court pointed out that the ques¬ 
tion of whether an antecedent parol bargain had been struck 
and the question of whether agency existed were questions 
of fact to be decided in a trial. 

The Trial Court in finding there was no oral contract 
made reference to the portion of the deposition of Lucien 
H. Mercier wherein he denied the making of a contract 
(J. A. 36). Despite this denial, the record is replete 
with evidence establishing the existence of an oral contract. 
In this connection, the attention of the Court is respectfully 
invited to the affidavit of Martin W. Bell (J. A. 17) 
and the deposition of W. S. Domer (J. A. 69 and following, 
particularly pp. 74-75). Thus, since the existence of an 
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oral contract is an issue of fact upon which there is con¬ 
flicting testimony, the establishment of the existence of or 
non-existence of such a contract should await a trial on 
the merits. 

Similarly, the Court found that Lucien H. Mercier had 
no authority to bind his principals, basing this finding on a 
statement appearing in the deposition of Lucien H. Mercier 
J. A. 33, 34). Here again had the Court fully examined 
the evidence in the record, it would have found considerable 
testimony in support of the appellant’s contention that the 
agent had authority to contract on behalf of his principals. 
In this connection the Court’s attention is respectfully in¬ 
vited to the affidavits of Martin W. Bell and the deposition 
of IV. S. Domer (J. A. 69 and following, particularly pp. 
77-78). 

In Order for a Document to Constitute a Memorandum 
Under the Statute of Frauds, It Is Not Necessary That 
the Signature Be Subscribed at the Foot of the Docu¬ 
ment. It May Appear At Top, Bottom, Margin, or At 
Any Other Place on the Document. The Signature 
May Consist of the Signer’s Initials and the Only Intent 
That Is Required Is That the Signer Intend to Authenti¬ 
cate the Document. 

A further basis for granting the summary judgment was 
the Court’s opinion that the marginal initialing by the 
agent, Mercier, did not constitute a signing of the document 
within the meaning of the statute of frauds (J. A. 35-36). 
The statute of frauds in the District of Columbia does not 
require subscription, but merely signing. The great weight 
of authority is to the effect that where the statute of frauds 
requires the memorandum to be signed by the party sought 
to be charged, the signature of such party, regardless of 
where it appears on the document, constitutes a sufficient 
signing, if it is written for the purpose of giving authen¬ 
ticity to the instrument. 25 Ruling Case Law, 667, Sec. 303; 
Messiboy, Glenert & Levy v. Cohen Bros. Mfgr. Co., 1927,245 
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N. Y. 305; 157 N. E. 148; Restatement of Contracts, Ameri¬ 
can Law Institute (1932), sec. 210. There is no doubt that 
initials may constitute a signature. Salmon Falls Mfg. Co. 
v. Goddard, 1852, 14 Howard (U. S.) 446, 14 L. Ed. 493. 
Neither is there any doubt that a signature appearing in 
the margin of a memorandum is a proper signing. In the 
case of Proctor v. Finley, 1896,119 N. C. 536, 26 S. E. 128, 
the Court held that a marginal initialing by an auctioneer in 
an advertisement of land was sufficient signing to constitute 
a memorandum of sale. 

It is apparent that in the instant case, the agent, Mercier, 
at the time of initialing the document intended to give 
authenticity to it and to verify it as expressing the com¬ 
pleted arrangements between the parties. 

In his deposition, Mercier stated: 

“So I called up Mrs. Morgan and Mrs. Carter and 
told them to expect Domer to come there before 4 
o’clock, that this contract of Mr. Bell’s changed, with 
my initials on it, showing the change, and to sign it, 
go ahead and sign it, that the contract was alright.” 
(J. A. 62). 

This statement of Mr. Mercier is a clear indication that 
at the time of initialing the document, his intent was to 
authenticate and verify it as being a complete expression of 
the terms that had been agreed upon, and that there were no 
further terms to be decided upon. 

It is of no significance that the agent, Mercier, may not, 
in initialing the document, have intended thereby to create 
a binding contract. In the Supreme Court case of Barry v. 
Coombe, 1828,1 Peters 640, 7 L.Ed. 295, the defendant rely¬ 
ing upon the statute of frauds as a defense to a suit for 
specific performance of a contract for the conveyance of 
land contended that the memorandum upon which the plain¬ 
tiff relied was not signed for the purpose of creating a con¬ 
tract between the parties. The Court answered this argu¬ 
ment as follows: 
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“But it is argued that this was not the intent with 
which the writing was concocted. That it was to state 
an account, and not to note an agreement for the sale 
of property, that it was drawn up and signed. An exami¬ 
nation of the cases on this subject, will show that courts 
of equity are not particular with regard to the direct 
and immediate purpose for which the written evidence 
of a contract was created. It is written evidence, which 
the statute requires, and a note or letter, and even in 
one case, a letter, the object of which was to annul the 
contract, on a ground really not unreasonable, has been 
held to bring a case within the provisions of the 
statute. ’ ’ 

It may, of course, be argued by appellee that Mercier’s 
action in sending the document on to the principals for 
signature is evidence negativing the existence of the con¬ 
tractual intent required in order for there to have been an 
oral contract between him and the plaintiff. It is submitted, 
however, that so far as the determination of contractual 
intent is concerned, this act is only one piece of evidence, 
which even if true, must be considered with all of the other 
evidence in determining whether an oral contract had been 
reached—and that such a determination can be made only 
after a trial on the merits. 

In the case of Dodge v. Blood, 1941, 299 Mich. 364, 300 
N. W. 121, plaintiff sought specific performance of a con¬ 
tract to purchase shares of stock, contending that the letter 
from the brokerage house, as agent for defendant, confirm¬ 
ing sale to the plaintiff, was a sufficient memorandum. The 
brokerage house at the time sent copies of its letters 
to defendant asking that defendant sign under the words 
“we confirm above in accordance with our understanding.” 
The Trial Court in dismissing the complaint on demurrer 
took the position that there was no contract, the effect of 
the request for the defendant’s confirmation being to make 
the contractual obligation abide the signature of the de¬ 
fendant. In reversing the Trial Court, the Appellate 
Court pointed out that every inference must be indulged 
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in favor of the pleader and that to hold for defendant 
would be to improperly hold, as a matter of law, that there 
was no explanation that could be placed upon the language 
consistent with a completed contract. Thus the Appellate 
Court recognized that the act of asking for the principal’s 
signature did not, of itself, mean that a parol contract had 
not already taken place. Similarly in Ochs v. Weil, supra, 
the Court held that the act of the agent in sending the con¬ 
tract on to his principal for signature did not negative the 
possibility of a completed contract having come into effect. 

The Memoranda Upon Which Appellant Relies Contains All 
the Essential Elements Necessary to Bring It Within 
the Statute of Frauds. 

The document which the agent signed clearly identifies 
the buyer by name, identifies the property which is the 
subject of the sale, and the purchase price and manner of 
payment are set forth therein. The other conditions of the 
writing are the same as those customarily found in land 
contracts in the District of Columbia. Although the point 
was not raised in the Court below by either the Court or 
the appellees, the appellant is cognizant of the fact that the 
document did not show the names of the owner, but referred 
to them merely as sellers. 

It is well established that the identity of the sellers may 
be established by reference to related writings. Ochs v. 
Weil, supra. As a memorandum sufficient to satisfy the 
statute of frauds, the appellant relies not only upon the 
document herein discussed, but also upon related documents 
such as the listing card (J. A. 71), the documents in the 
possession of the agent, Mercier, who, in his deposition 
(J. A. 50, 51, 52, 53) refused to make a full disclosure 
of them, and such other writings as may be discovered in 
the development of the case. The action of the Trial Court 
granting summary judgment occurred while appellant was 
still in the process of developing his case. As this case 
never progressed to the point of showing what documents 




14 


the agent, Mercier, had in his possession and their complete 
contents, it must be assumed that the documents to be 
eventually adduced at trial will supply a sufficient identity 
of the sellers. Even if it develops that the identity of the 
sellers cannot be established by related writings, it is not 
essential, under the circumstances of this case that the prin¬ 
cipal document identify the sellers. 

Where the principal himself signs a document, the gen¬ 
eral rule is that the document must disclose his identity 
but where an agent signs in behalf of the principal, the rule 
appears to be that the identity of the principal need not be 
disclosed by the document. The American Law Institute 
states the rule as follows and its position has been adopted 
in toto in the case of Dodge v. Blood, supra, and Krause v. 
First Wise. Trust Co., 1935, 217 Wise. 4, 258 N. W. 177; Re¬ 
statement of the Law of Agency, (1933) American Law 
Institute, sec. 153: 

“For the purpose of satisfying the provisions of a 
statute requiring a note or memorandum to be signed 
by the party to be charged or his agent, a memorandum 
signed by a properly authorized agent with or without 
indication of existence or identity of the principal is 
sufficient to charge the principal.’’ 

The rule as stated above eliminates the distinctions that 
the cases have traditionallv drawn between situations where 
the document disclosed the principal, partially disclosed 
the principal, and wholly failed to diclose the principal. 
However, even if the Apellate Court of this jurisdiction is 
not disposed to go so far in eliminating these distinctions, 
the lack of identity of the principals in the instant case 
would not be fatal. Under orthodox concepts, it has always 
been held as shown by the exhaustive analysis of the subject 
in the case of Dodge v. Blood, supra, that where the memo¬ 
randum is signed by an agent in his own name and leaves 
any principal wholly undisclosed, the statute permits ad¬ 
mission of parol evidence of the undisclosed principal’s 
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existence or identity. In the instant case the document in 
question was signed by the agent in his own name and 
wholly failed to identify or disclose the principal, thus 
bringing the case within the stated rule. 

CONCLUSION 

The purpose of the Statute of Frauds is the prevention 
of successful fraud by inducing the enforcement of con¬ 
tracts that were never in fact made. It is not to prevent the 
performance or enforcement of oral contracts that in fact 
have been made. The appellant submits that there is ample 
evidence in the record to require a trial to determine 
whether, in fact, the agent had authority to contract in 
behalf of his principals and whether, in fact, he did make 
such a contract. Accordingly, the decision of the Court 
below granting summary judgment and denying the plain¬ 
tiff leave to file an amended complaint should be reversed. 

Respectfully submitted, 

Joseph Rotwein, 

Attorney for Plaintiff, 
1406 G Street, N. W. 
Washington, D. C. 
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45 Filed Mar 12 1951 

In The United States District Court 
For The District of Columbia 


Martin W. Bell, 1475 Euclid Street, N. W., Washington 

9, D. C., Plaintiff, 


v. 

Kathleen C. Morgan, 3516 Lowell Street, N. W., 
Washington, D. C., 

Russelle C. Carter, 2540 Massachusetts Avenue, N. W., 

Washington, D. C., 

and 

William H. Allen, Jr., Elmwynd Drive, East Orange, 
New Jersey, Defendants. 

Civil Action No. 1024-51 

Complaint for Specific Performance and Other Relief 

Martin W. Bell, plaintiff herein, for his cause of action 
states: 

1. Plaintiff is a resident of the District of Columbia and 
is a citizen of the United States of America. This is a 
suit for specific performance involving the title to real 
property, the value of which exceeds Three Thou¬ 
sand Dollars ($3,000.00), and jurisdiction is conferred upon 
this court by Section 301 of Title 11 of the District of 
Columbia Code, 1940. 

2. On or about March 7, 1951, plaintiff and defendants 
entered into agreements in writing for the purchase and 
sale of Lot 3 in Square 2124 in the District of Columbia, 
the same being an unimproved lot. 
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3. In accordance with the provisions of said agreements, 
plaintiff paid to defendants the down payment stipulated 
therein and is ready, willing and able to perform all 

46 of his obligations thereunder, but defendants refuse 
and continue to refuse to convey to plaintiff the 

aforedescribed real property despite demand therefor by 
the plaintiff. 

Wherefore, plaintiff demands 

(1) That this Honorable Court issue process against de¬ 
fendants, ordering them to answer the exigencies of this 
complaint; 

(2) That defendants be required specifically to perform 
said agreement by conveying to plaintiff title to said Lot 3 
in Square 2124 in the District of Columbia; 

(3) That if specific performance is not granted, plaintiff 
have judgment against defendants in the amount of Ten 
Thousand Dollars ($10,000.00); and 

(4) For such other and further relief as to the court may 
seem just and proper. 

Joseph Rotwein 
Joseph Rotwein 
Attorney for Plaintiff 
1406 G Street, N. W. 
Washington 4, D. C. 

47 Filed May 2 1951 

Answer of Defendants Kathleen C. Morgan and Russelle 
C. Carter to Bill of Complaint 

For their answer to the Bill of Complaint filed in this 
cause, the Defendants, Kathleen C. Morgan and Russelle 
C. Carter, respectfully state: 

First Defense. 

1. Defendants admit jurisdiction of this Court, but deny 
each and every other allegation of the three paragraphs of 
the Complaint. 
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Second Defense. 

1. For a further and separate defense, Defendants state 
that the Complaint fails to state a cause of action upon 
which relief can be granted. 

Third Defense. 

1. For a further and separate defense, these Defendants 
say that on or about the date in question, March 7, 1951, 
they were approached by a real estate agent in the employ 
of Sandoz, Inc., who stated that he had a contract signed 
by the Plaintiff for the purchase of Lot 3 in Square 2124 
in which these Defendants have each a one-third (1/3) un¬ 
divided interest; that the price called for by said 
48 contract was in the amount of $15,000.00; and that 
these Defendants were not agreeable to selling the 
property at such price. Plaintiff then through his agent, 
the real estate agent employed by Sandoz, Inc., increased 
his offer slightly, which said offer the Defendants again 
refused to accept. 

Thereafter, an offer to purchase the property was sub¬ 
mitted to your Defendants through the intermediary of 
another real estate brokerage house in the District of 
Columbia in the amount of $17,000.00; your Defendants re¬ 
fused said offer, and it was increased to $17,500.00, and 
your Defendants accepted the same and agreed to sell 
under this offer. 

Defendants further state that at no time did they ever 
enter into an agreement in writing with the Plaintiff as 
alleged in his Complaint; and that at no time did the Plain¬ 
tiff pay to the Defendants the down payment stipulated in 
the contract which had been submitted to them, because at 
no time did they ever agree to sell the property to the 
Plaintiff in any document or series of documents in writing. 

Wherefore, having fully answered the Complaint, these 


Defendants demand that the suit be dismissed as to them 
with their costs. 

Lucien H. Mercieb 
Lucien H. Mercier per NMB 
N. Meyer Baker 
N. Meyer Baker 
Attorneys for Defendants 
Kathleen C. Morgan and 
Russelle C. Carter 

• ••••••••• 

49 Filed Aug 7 1951 

Motion of Fulton Brylawski for Leave to Intervene as 

Defendant. 

Comes now Fulton Brylawski, by his counsel, and moves 
this Honorable Court for leave to intervene as a defendant 
in this cause in order to assert the defenses set forth in 
his proposed answer, of which a copy is hereunto attached. 

As grounds for this motion your mover respectfully says 
that he is contract-purchaser of Lot 3 in Square 2124 in 
the District of Columbia, conveyance of which property 
plaintiff seeks by specific decree herein, and that your 
mover is a real party in interest in these proceedings as 
his status and interest as contract-purchaser aforesaid may 
be adversely affected by the outcome of this cause. 

As such party in interest he has a defense presenting 
questions of law and fact which are common to the main 
action. 

Attached hereto and by this reference specifically made 
a part hereof is photostatic copy of said contract for pur¬ 
chase and sale of said property dated March 10, 1951 and 
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March 12,1951, and it is prayed that said contract he read 
as a part hereof. 

William B. Wolf 

Attorney for Fulton Brylawski, 
Proposed Intervenor 
1331 G Street, N. W. 
Washington 5, D. C. 
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51 Filed Aug 7 1951 

Opposition to Motion of Fulton Brylawski for Leave to 

Intervene as Defendant. 

Comes now Martin W. Bell, by his counsel, and opposes 
the motion of Fulton Brylawski for leave to intervene as 
defendant in the above entitled cause. 

As grounds for this opposition it is respectfully stated 
that: 

(1) Petitioner, Fulton Brylawski, has not made a timely 
application for leave to intervene. 

(2) The claims for relief by the various parties con¬ 
cerned are not the same, and petitioner seeks to introduce 
a new cause of action in this proceeding. 

(3) And for such other and further reasons as will be 
brought to the attention of the Court at the time of the 
hearing of this motion. 

Joseph Rotwein 
Joseph Rotwein 
Attorney for Martin W. BeU 
1406 G Street, N. W. 
Washington, D. C. 

• •••••••• • 

52 Filed Aug 28 1951 

Order Granting Fulton Brylawski Leave to Intervene as 
Party Defendant and File Answer. 

Upon consideration of motion by Fulton Brylawski for 
leave to intervene herein as party defendant and file an 
answer herein as such, and upon consideration of opposi¬ 
tion thereto filed herein by plaintiff, and after hearing 
thereon in open court, it is by the Court this 28th day of 
August, 1951: 

Ordered: That Fulton Brylawski be and he is hereby 
granted leave to intervene herein as party defendant, it 
appearing that he is a real party in interest in these pro- 
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ceedings, and he is hereby granted leave to file responsive 
pleading to the complaint of plaintiff. 

Burnita Shelton Matthews 
Judge. 

**•••••••• 

53 Filed Sep 5 1951 

Answer of Fulton Brylawski, Intervenor to Plaintiff’s 

Complaint. 

Leave of Court first having been granted to Fulton Bry¬ 
lawski to intervene as party defendant in this proceeding, 
the said Fulton Brylawski respectfully states as follows 
to the plaintiff’s complaint filed in this cause. 

First Defense. 

(1) The complaint fails to state a cause of action upon 
which relief may be granted herein. 

Second Defense. 

(2) Upon information and belief, this defendant denies 
each and every material allegation of fact contained in the 
complaint, other than the allegation as to the jurisdiction 
of the Court. 

Third Defense. 

(3) During the month of March, 1951, this defendant 
made an offer of $17,500, all cash, for the purchase of 
approximately 17,580 square feet of unimproved ground 
in the District of Columbia, known for the purposes of 
assessment and taxation as Lot 3 in Square 2124 of said 
District of Columbia; that said offer was accepted on, to 
wit, March 10, 1951, by Russelle C. Carter and Kathleen 
C. Morgan, defendants herein and on, to wit, March 12, 
1951, by William H. Allen, Jr. The said three acceptors 
were and are the sole and absolute owners in fee simple of 
record of the said property. Attached hereto and speci¬ 
fically made a part hereof is a photostatic copy of the said 
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contract for the purchase and sale of the said property and 
it is prayed that the same be incorporated into this answer 
and read accordingly. 

54 (4) By the terms of the said contract, within 

sixty days from the acceptance thereof, or as soon 
thereafter as a report on the title could be secured, if 
promptly ordered (and/or survey if required) the parties 
to the contract were required and agreed to make full 
settlement in accordance with the terms thereof. Promptly 
upon the execution of said contract, title was ordered from 
a local Title company, but before the settlement date, the 
plaintiff filed his original complaint in this action, and set¬ 
tlement, accordingly, has been held in abeyance and has not 
yet been consumated. 

(5) This defendant deposited Five Hundred Dollars 
($500) at the time of the submission of his offer to pur¬ 
chase the property which deposit was and is to be applied 
on account of the purchase price and which deposit is still 
held by the contract vendors or their agent. 

(6) This defendant’s purpose in agreeing to purchase 
said property was and is to build a home thereon for his 
own and his family’s personal use. This defendant is and 
at all times since making the offer, has been ready, willing 
and able to pay the full purchase price and take title to 
the said property. The delay in his taking title to the 
property, occasioned by the filing and pendency of this 
suit, has damaged him and highly inconvenienced him and 
has compelled him to continue to pay the high rental he is 
now paying for far less commodious quarters than his pro¬ 
posed home will provide. In addition, this defendant’s de¬ 
posit, made as aforesaid, bears no interest in his favor and 
he is, therefore, losing money on the said amount during 
the delay in settlement occasioned by this suit. 

(7) Upon information and belief, this defendant says 
that neither his co-defendants nor any other owner of the 
said property ever accepted any offer made to them or any 
of them by the plaintiff, and that as of the date of the con- 
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tract of purchase and sale entered into by this defendant 
and the owners of the said property as hereinabove 
55 set forth, there was no valid contract of sale of said 
property to plaintiff or to any other person outstand¬ 
ing or in existence. 

Fourth Defense 

(8) Further answering plaintiff’s complaint, this de¬ 
fendant says that there is no legal basis for plaintiff to 
seek a decree in his favor herein and that this action was 
brought by the plaintiff solely for the purposes of harass¬ 
ment of this defendant and his co-defendants and without 
any basis in law or equity for recovery or decree in favor 
of plaintiff and that the same was known to plaintiff at the 
time of the filing of this suit. 

Fifth Defense 

(9) This defendant, as contract purchaser of the prop¬ 
erty with which this suit is concerned is entitled, at this 
time, to specific performance and conveyance by the con¬ 
tract sellers under said contract, but the original defend¬ 
ants herein are and will be unable to convey good and mar¬ 
ketable title to this defendant by reason of the lis pendens 
hereby created, unless plaintiff’s complaint is dismissed. 
This defendant’s equity is superior to that of the plaintiff; 
indeed the plaintiff, in fact and in law has neither an equi¬ 
table interest in the property nor any equity herein. This 
defendant has no plain or adequate remedy at law and in 
the protection of his interest says that he and not the 
plaintiff is entitled to a decree for specific performance 
herein. 

Wherefore the premises considered, this defendant 
prays: 

(1) That plaintiff’s complaint be dismissed and that the 
plaintiff be required to pay defendant’s costs herein, to¬ 
gether with reasonable attorney’s fees as may be fixed by 
the Court. 
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(2) That by appropriate order of this Court, plaintiff be 
required to pay unto the defendant such amount by way of 
actual and punitive damages as this Court may find justi¬ 
fied, in view of the untoward and unwarranted action of 
the plaintiff in bringing this suit. 

56 (3) That the co-defendants be required, by de¬ 

cree for specific performance, to convey the afore- 
described property unto this defendant, upon compliance 
by this defendant with the terms of the settlement as con¬ 
tained in the purchase and sale agreement, copy of which 
is hereunto annexed. 

Fulton Brylawski 

Wolf & Wolf 
By W B Wolf 

Attorney for Fulton Brylawski, 

Proposed Intervenor, 

1331 G Street, N. W., 

Washington, D. C. 


57 Filed Sep 5 1951 

Motion to Dismiss Intervenor’s Answer. 

The plaintiff, Martin W. Bell, through his counsel, moves 
the court to dismiss the answer filed by the intervenor 
herein. As grounds therefor plaintiff states that the an¬ 
swer of the intervenor fails to state a claim upon which 
relief can be granted. 

Joseph Rotwein 
1406 G Street, N. W. 
Washington, D. C. 

Attorney for Plaintiff 
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58 Filed Sep 24 1951 

Motion to Quash Service of Process upon Defendant, 
William H. Allen, Jr. 

Defendant, William H. Allen, Jr., appearing specially 
for the purpose of this motion and for no other purpose, 
moves this honorable Court to quash the attempted service 
of process upon him in this case and for reasons therefore 
states as follows: 

1. The twenty (20) day period from the date of issuance 
of the summons within which the service was to be had 
upon him, had expired at the time of the attempted service 
of this process against him. 

Lucien H. Mercter per NMB 
Lucien H. Mercier 
N. Meyer Baker 
N. Meyer Baker 

Attorneys for Defendant 
William H. Allen , Jr., ap¬ 
pearing specially for the 
purpose of this motion only. 


59 Filed Oct 5 1951 

Motion for Summary Judgment by Defendants Carter and 

Morgan 

Defendants, Carter and Morgan, through their attorneys 
of record, move this honorable Court to grant them a sum¬ 
mary judgment against the plaintiff in this cause and for 
reasons states that, as evidenced by the printed form of 
contract on which plaintiff relies to support his claim, there 
can be no dispute as to the fact that there never was an 
agreement in writing to sell to plaintiff the land in question 
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and that these defendants are entitled to judgment as a 
matter of law. 

Lucien H. Mercier 
Lucien H. Mercier 
N. Meyer Baker 
N. Meyer Baker 
716 National Metropolitan 
Bank Bldg. 

Washington 5, D. C. 
Attorneys for Defendants 
Carter and Morgan 


60 Filed Oct 5 1951 

Affidavit of Lucien H. Mercier 

District of Columbia, ss: 

Lucien H. Mercier, being first duly sworn, on oath de¬ 
poses and says: 

1. That in the deposition of W. S. Domer in this cause 
is the so-called “Agreement in writing” on which Plaintiff 
relies in support of his allegations that on or about March 
7, 1951 he and the Defendants in this cause entered into 
Agreements in writing for the purchase and sale of the 
land in question in this suit. 

2. That this printed form of contract for sale of real 
estate was submitted to him by the firm of Sandoz, Inc., 
through its agent, W. S. Domer, the submission to the 
Deponent being in his position as counsel for the Defend¬ 
ant, Kathleen C. Morgan. 

3. That as submitted to him the Agreement called for a 
price of Fifteen Thousand ($15,000.00) Dollars; and that 
finally, on March 10, 1951, the Plaintiff authorized the in¬ 
crease in the offer in the printed contract from Fifteen 
Thousand ($15,000.00) Dollars to Seventeen Thousand 
($17,000.00) Dollars; that your deponent changed the 
figures $15,000.00 to $17,000.00 and initialed the change; 
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and that after such initialling, he turned the contract 
61 over to Mr. Domer, the Agent for Sandoz, Inc., and 
for Martin W. Bell, so that he could take the same 
over to the Defendants to see if they would sign the same 
at the increased rate. 

4. As is evidenced by the printed contract, the defend¬ 
ants never accepted the same and never signed the same. 

5. That the Defendants on March 10,1951, did accept the 
contract of the intervenor, Fulton Brylawski, in the amount 
of Seventeen Thousand and Five Hundred ($17,500.00) 
Dollars. 

6. Your deponent states that at no time did he or the 
Defendants, ever receive or accept the One Thousand 
($1,000.00) Dollars deposit mentioned in the printed con¬ 
tract form attached to this Affidavit. 


Lucien H. Mebcier 
Lucien H. Mercier 


Subscribed and sworn to before me this 5th day of Octo¬ 
ber, 1951. 


A. Baker Nicholson 
Notary Fvhlic D. C. 

My Commission Expires Nov. 30, 1954 




62 Filed Oct 11, 1951 

Opposition to Motion for Summary Judgment 

Comes now the plaintiff, Martin W. Bell, through his at¬ 
torney and opposes the motion for summary judgment 
which the defendants, Morgan and Carter, have filed in the 
cause. As reasons for said opposition, plaintiff states: 

(1) That the defendants agreed to sell the land in ques¬ 
tion to the plaintiff, and that said agreement and/or the 
memoranda, and/or the note thereof, were in writing and 
signed by the defendants’ lawfully authorized agent; 

(2) For such other and further reasons as will be set out 
in an affidavit to be filed by the plaintiff upon his return 
to the city; 
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(3) For such other and further reasons as will be 
brought to the attention of the court at the hearing of this 
motion. 

Joseph G. Rotwein 
Joseph A. Rotwein 
Attorney for Plaintiff 
1406 G Street, N. W. 
Washington, D. C. 


63 Filed Oct 15 1951 

Affidavit of Martin W. Bell in Support of Opposition to 
Motion for Summary Judgment 

District of Columbia: ss 

Martin W. Bell, being first duly sworn, on oath deposes 
and says: 

1. That he is the plaintiff in the above entitled cause and 
makes this affidavit in support of his opposition to defend¬ 
ants’ motion for summary judgment. 

2. That on or about March 10,1951, plaintiff entered into 
an agreement with the defendants, through their lawfully 
authorized agent, Lucien H. Mercier, for the purchase of 
Lot 3 in Square 2124 in the District of Columbia; that said 
agreement was evidenced by a contract or memorandum in 
writing, signed by said Lucien H. Mercier by affixing his 
initials to it; and that said contract or memorandum in 
writing was also signed by plaintiff, Martin W. Bell, and 
by W. S. Domer for Sandoz, Inc., real estate agent with 
whom the property had been listed for sale by defendants. 

3. That on or about March 7, 1951, plaintiff paid to de¬ 
fendants’ agent, Sandoz, Inc., the sum of $1,000.00 as a 

deposit upon the purchase price of said Lot 3 in 

64 Square 2124; that said Sandoz, Inc., was lawfully 
authorized by defendants to receive and accept said 

deposit; and that said sum of money remains in the posses¬ 
sion of defendants or their agents to this date. 
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4. That said Lucien H. Mercier was lawfully authorized 
by defendants to enter into an agreement with plaintiff for 
the purchase and sale of the real estate which is the sub¬ 
ject of this controversy and said authorization is evidenced 
by the following: 

(a) On March 10, 1951, in a telephone conversation be¬ 
tween the plaintiff and Lucien H. Mercier, Lucien H. Mer¬ 
cier told the plaintiff that he was authorize to make a bind¬ 
ing agreement on behalf of the principals and that in 
accordance with such authority he would accept, on behalf 
of his principals, an offer of $17,000.00 for the property, 
if made by the plaintiff; whereupon the plaintiff agreed to 
pay $17,000.00 for the property, which offer Lucien H. Mer¬ 
cier said he accepted in behalf of the defendants and that 
he would initial the contract in accordance with this 
agreement. 

(b) That on March 10, 1951, plaintiff had telephone con¬ 
versations with Mrs. Morgan and Mrs. Carter, defendants 
herein, during which conversations each of said defendants 
stated that she had authorized Mr. Mercier to accept plain¬ 
tiff’s offer in the amount of $17,000.00; that they were 
advised by Mr. Mercier of his acceptance and that despite 
the fact that they had accepted such offer, they could not 
see what was wrong with their acceptance of another con¬ 
tract since they were able to obtain $500.00 more. 

5. That on March 11, 1951, plaintiff had a telephone con¬ 
versation with defendant Allen, in Orange, New Jersey, 

during which conversation said Allen told plaintiff 
65 that he had no knowledge of any offer other than 
the plaintiff’s to purchase the property; that he had 
accepted plaintiff’s offer through Mr. Mercier and that he 
would not acept any other offers because he had already 
entered into an agreement to sell the property to the 
plaintiff. 

6. That on August 3,1951, defendants called as a witness 
for deposition one W. S. Domer and said W. S. Domer did 
testify under oath that in conversations with defendants 
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Allen and Morgan, they did tell him that they had accepted 
plaintiff’s offer to purchase the real estate in question 
through their agent, Lucien H. Mercier. 

7. That although deponent Lucien EL Mercier now denies 
that he or the defendants ever received the sum of $1,000.00 
paid to Sandoz, Inc., by the plaintiff as a deposit upon the 
purchase price for the property in question, it is well 
known by said Lucien H. Mercier that it is the custom and 
practice in real estate transactions for deposit payments 
to be made to the real estate agent acting for the seller, 
and this is the manner in which the payment was made by 
plaintiff on March 7, 1951, as set forth in paragraph num¬ 
bered 3 of this affidavit. Affiant on information and belief 
alleges that said Lucien H. Mercier was advised of the re¬ 
ceipt of plaintiff’s check in the amount of $1,000.00 by 
Sandoz, Inc., and affiant further states that said check 
bears a bank cancellation dated March 9,1951, and that the 
proceeds of said check to this date remain in the posses¬ 
sion of defendants or their agent. 

8. Plaintiff has no knowledge with respect to the contract 
of the intervenor, Fulton Brylawski, and he therefore 
neither admits nor denies the existence of same. 

9. Plaintiff denies that this suit is “frivolous and com- 

letely without merit or that he is trifling with the 
66 processes of this court.” Plaintiff further states 
that his good faith in this proceeding is fully evi¬ 
denced by the diligence with which he has been proceeding 
to bring this matter to an early conclusion; the depositions 
taken in his behalf and filed in this proceeding; and the tes¬ 
timony as set forth in such depositions which clearly re¬ 
veals the basis for his cause of action. 

Plaintiff is a duly licensed and qualified attorney in the 
District of Columbia; he has been a member of the bar of 
the State of Illinois since October, 1935, and a member of 
the bar of the United States District Court for the District 
of Columbia since May, 1945; he has devoted all of his 
time to the practice of law since his admission to the bar 
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in the State of Illinois, except for a period of service in 
the United States Army during World War II. He is fully 
cognizant of the issues in this case and it is his opinion 
that based upon the facts and the law therein, he is entitled 
to the relief as prayed in the complaint. 

Further affiant sayeth not. 

Martin W. Bell 
Martin W. Bell 

Subscribed and sworn to before me 
this 15th day of October, 1951. 

Yolanda J. De Marco 
Notary Public , D. C. 

My commission expires Feb. 1,1953. 


67 Filed Oct 18 1951 

Order. 

Upon consideration of the motion filed herein by the 
plaintiff to dismiss the answer of Fulton Brylawski, a co¬ 
defendant herein, and after argument thereon by counsel, 
it is, by the Court, this 18th day of October, 1951, ordered 
that the said motion be and the same is hereby overruled. 

By the Court 

James R Kirkland 
Judge 

• *•••••••• 

68 Filed Oct 22 1951 

Order Granting Defendants’ Motion for Summary Judgment 

Upon consideration of the motion of the Defendants 
Russelle C. Carter, and Kathleen C. Morgan for summary 
judgment in their favor, and after argument in open court 
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by both counsel for the Plaintiff and counsel for said De¬ 
fendants, it is by the court this 22nd day of October, 1951, 

Adjudged, Ordered and Decreed : 

1. That said motion be, and the same is hereby granted. 

2. That this case is dismissed as to these Defendants, 
Russelle C. Carter, and Kathleen C. Morgan, with Judg¬ 
ment in their favor for costs. 

James R. Kirktand 
Judge 


69 Filed Oct 22 1951 

Order Quashing Attempted Service of Process on 
William H. Allen, Jr. 

Upon consideration of the motion filed herein to quash 
the attempted service of process upon William H. Allen, 
Jr., named as a party Defendant in this cause, and after 
argument in open court by counsel for the Plaintiff and 
counsel for the said William H. Allen, Jr., appearing 
specially for this motion only, it is by the Court this 22nd 
day of October, 1951, 

Ordered 

That said motion be, and the same is hereby granted. 

James R Kirkland 
Judge 


70 Filed Oct 26 1951 

Motion for Leave to File Amended Complaint 

Comes now Martin W. Bell, plaintiff in the above entitled 
cause, and respectfully requests leave of court to file an 
amended complaint in the cause, said proposed complaint 
being attached hereto and made a part hereof. 

As grounds for this motion, plaintiff states that the pro¬ 
posed amended complaint more specifically states plaintiff’s 
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cause of action and conforms the pleadings with the evi¬ 
dence already introduced in said cause. 

Joseph Rotwein 
Joseph Rotwein 

Attorney for Plaintiff 4 

1406 G Street, N. W. 
Washington, D. C. 

• ••••••••• 

71 Filed Oct 26 1951 

Exhibit 

Amended Complaint for Specific Performance and 

Other Relief 

Martin W. Bell, plaintiff herein, for his cause of action 
states: 

1. Plaintiff is a resident of the District of Columbia and 
is a citizen of the United States of America. This is a suit 
for specific performance involving the title to real prop¬ 
erty, the value of which exceeds Three Thousand Dollars 
($3,000.00), and jurisdiction is conferred upon this court by 
Section 301 of Title 11 of the District of Columbia Code, 

1940. 

2. On or about March 10, 1951, plaintiff entered into an 
oral agreement with the defendants through their lawfully 
authorized agent for the purchase and sale of Lot 3 in 
Square 2124 in the District of Columbia, the same being 
an unimproved lot. This oral agreement was evidenced by 
a memorandum in writing, signed by the plaintiff; likewise 
signed by defendants’ real estate agent; and likewise signed 
by the defendants’ lawfully authorized agent for the pur¬ 
pose, Lucien H. Mercier, by affixing his initials. 

3. In accordance with the terms of said agreement, plain¬ 

tiff paid to defendants the deposit payment stipu- 

72 lated therein and is ready, willing and able to per- 
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form all of his obligations thereunder, bnt defend¬ 
ants refuse and continue to refuse to convey to plaintiff 
tbe aforedescribed real property despite demand therefor 
by the plaintiff. 

Wherefore, plaintiff demands 

(1) That this Honorable Court issue process against de¬ 
fendants, ordering them to answer the exigencies of 
this complaint; 

(2) That defendants be required specifically to perform 
said agreement by conveying to plaintiff title to said 
Lot 3 in Square 2124 in the District of Columbia; 

(3) That if specific performance is not granted plain¬ 
tiff have judgment against defendants in the amount 
of Ten Thousand Dollars ($10,000.00); and 

(4) For such other and further relief as to the court 
may seem just and proper. 

JoseFh Rotwein 
Joseph Rotwein 
Attorney for Plaintiff 
1406 G Street, N. W. 
Washington, D. C. 


75 Filed Oct 26 1951 

Motion to Reconsider Order Granting Defendants* Motion 

for Summary Judgment 

Comes now the plaintiff, Martin W. Bell, by and through 
his attorney, Joseph Rotwein, and moves this Honorable 
Court to reconsider its decision granting defendants* mo¬ 
tion for summary judgment, and, after such reconsidera¬ 
tion, to enter a new order denying defendants* motion for 
summary judgment. 

As grounds therefor, plaintiff states as follows: 

1. This Honorable Court erred in granting the motion 
because there are material issues of fact which are in dis¬ 
pute and cannot be resolved in a summary proceeding. 
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2. This Honorable Court erred in granting the motion 
because the agreement between the parties fully complied 
with the statute of frauds. The statute of frauds does not 
require that a contract for the sale of land be in writing. 
An oral contract is sufficient provided it is evidenced by a 
memorandum in writing, signed by the party to be charged 
or his lawfully authorized agent. 

3. This Honorable Court erred in granting the motion 

for summary judgment because this action deprives 

76 the plaintiff of his day in court. At the time of the 
hearing of this motion, the plaintiff was still in the 

process of taking depositions and the action of the court has 
prevented the plaintiff from obtaining material evidence in 
the case. 

4. This Honorable Court erred in granting the motion 
for summary judgment for such other and further reasons 
as may be brought to the attention of the court at the hear¬ 
ing of this motion. 

Joseph Rotwein 
Joseph Rotwein 
Attorney for Plaintiff 
1406 G. Street, N. W. 
Washington, D. C. 

• ••••••••• 

77 Filed Nov 5 1951 

Opposition to Motion for Leave to File an Amended 

Complaint 

Now comes the Defendants, Kathleen C. Morgan and 
Russelle C. Cabter, through their counsel of record, and 
oppose the granting of the motion of leave to file an 
amended complaint by the Plaintiff, and for reasons state 
as follows: 

1. Plaintiff seeks to relitigate the cause of action 
which has already been decided by the Court. 
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2. It is too late and it is beyond the jurisdiction of 
the Court to grant the Plaintiff’s leave to file an 
amended complaint after judgment has been granted in 
this cause in favor of these Defendants against the 
Plaintiff. 

3. And for such other and further reasons as may be 
presented to the Court upon a hearing of this motion. 

Ltjcien H. Mercieb 
N. Meyer Baker 
B y N. Meyer Baker 
Attorneys for Defedants 
Kathleen C. Morgan and 
Russelue C. Carter 

78 Filed Jan 22 1952 

Order Denying Plaintiff’s Motion for Leave to File an 

Amended Complaint 

Upon consideration of plaintiff’s motion for leave to file 
an amended complaint (proposed amended complaint hav¬ 
ing been attached to said motion) and it being the opinion 
of the Court that the proposed amended complaint does not 
state a cause of action upon which relief can be granted. 

It Is This- Day of November, 1951, Ordered that 

plaintiff’s motion for leave to file an amended complaint 
be and is hereby denied. 


Judge 


Let this unsigned order be filed:— 

James R. Kirkland, 

• ••••••• 
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80 Filed Nov 16 1951 

Notice of Appeal 

Notice is hereby given this 16th day of November, 1951, 
that Martin W. Bell, plaintiff above named, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the judgment of this Court entered on the 
22nd day of October, 1951, in favor of the defendants, 
Kathleen Morgan and Russelle C. Carter. 

Joseph Rotwein 
Joseph Rotwein 
Attorney for Appellant 
1405 G Street, N. W. 
Washington, D. C. 

81 Filed Nov 211951 

Order Denying Plaintiff’s Motion to Reconsider Order 
Granting Summary Judgment in Favor of Certain 
Defendants Herein 

Upon consideration of plaintiff’s motion to reconsider 
order granting summary judgment in favor of certain de¬ 
fendants herein, it is this 21st day of November A.D., 1951, 

Ordered: That said motion be and the same is hereby 
denied. 

By the Court: 


James R. Kirkland 
Judge 
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85 Filed Nov 28 1951 

Order Denying Plaintiff Leave to File Amended Complaint 

Upon consideration of the motion filed by plaintiff herein 
for leave to file an amended Bill of Complaint (proposed 
amended complaint having been attached to said motion), 
and npon argument thereon, and it appearing to the Court 
that returned service upon defendant, William H. Allen, 
Jr., has been quashed by order of this Court, and that sum¬ 
mary judgment has heretofore been granted in favor of de¬ 
fendants, Kathleen C. Morgan and Russelle C. Carter, and 
that plaintiff is seeking no relief against the remaining de¬ 
fendant, Fulton Brylawski, and plaintiff’s motion for re¬ 
consideration of the order granting summary judgment as 
aforesaid having been overruled, it is this 28th day of No¬ 
vember, 1951, 

Ordered: That plaintiff’s motion for leave to file an 
amended complaint herein be and the same is overruled. 

By the Court : 


James R. Kirkland 
Judge 
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80 Filed Nov 16 1951 

Notice of Appeal 

Notice is hereby given this 16th day of November, 1951, 
that Martin W. Bell, plaintiff above named, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the judgment of this Court entered on the 
22nd day of October, 1951, in favor of the defendants, 
Kathleen Morgan and Russelle C. Carter. 

Joseph Rotwein 
Joseph Rotwein 
Attorney for Appellant 
1405 G Street, N. W. 
Washington, D. C. 

81 Filed Nov 21 1951 

Order Denying Plaintiff’s Motion to Reconsider Order 
Granting Summary Judgment in Favor of Certain 
Defendants Herein 

Upon consideration of plaintiff’s motion to reconsider 
order granting summary judgment in favor of certain de¬ 
fendants herein, it is this 21st day of November A.D., 1951, 

Ordered: That said motion be and the same is hereby 
denied. 

By the Court: 

James R. Kirkland 
Judge 
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85 Filed Nov 28 1951 

Order Denying Plaintiff Leave to File Amended Complaint 

Upon consideration of the motion filed by plaintiff herein 
for leave to file an amended Bill of Complaint (proposed 
amended complaint having been attached to said motion), 
and upon argument thereon, and it appearing to the Court 
that returned service upon defendant, William H. Allen, 
Jr., has been quashed by order of this Court, and that sum¬ 
mary judgment has heretofore been granted in favor of de¬ 
fendants, Kathleen C. Morgan and Russelle C. Carter, and 
that plaintiff is seeking no relief against the remaining de¬ 
fendant, Fulton Brylawski, and plaintiff’s motion for re¬ 
consideration of the order granting summary judgment as 
aforesaid having been overruled, it is this 28th day of No¬ 
vember, 1951, 

Ordered: That plaintiff’s motion for leave to file an 
amended complaint herein be and the same is overruled. 

By the Court : 

James R. Kirkland 
Judge 
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Received from_IL Ii PKLL _ 

A DEPOSIT r _ch*ck—OF ftna - rr - -n ■-(f.lQQCUQQ_) 

which deposit la to be held by Sando*, Inc., Agent, until Settlement hereunder; at which time it 
ia to be applied aa part payment in purchase of Lot—1_in Square_JLl&4e_ 


upon the terms and conditions, as follows: Total price of property: o 

WtMD thmUHrt w w w.m.w-« - - - ».a_--^DollarB (l-lgiyg???:_) 


The purchaser agrees to 

n 4 ooo,oo 
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Dollars 
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) cash at the date of settlement, of which sum, the deposit above mentioned of 
hall be a part: 
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of encumbrance, 


The property is 


Title la to be good of record, subject, however, to covenants and restrictions of record, if any, 
otherwise, the deposit is to be returned and sale declared off at the option of the purchaser, 
unless the defects are of such character that they may readily be remedied by legal action, but 
the seller and Agent are hereby expressly released from all liability for damages by reason of 
any defect in the title. In case legal steps are necessary to perfect the title, such action must be 
taken promptly by and at the seller's expense, whereupon the time herein specified for full settle¬ 


ment 
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purchaser will thereby be. extended tor the period necessary for such action. 


ro 
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Taxes, general and special, are to be adjusted according to Certificate of Taxes from the Collec¬ 
tor of Taxes; with the further understanding that assessments for improvements completed prior 
to the date hereof, even though not yet levied, shall be paid by the seller, or allowance made there¬ 
for at time of transfer. 

Taxes, rents, interest and insurance on any existing encumbrances, and operating charges, if any, 
are to be adjusted to date of transfer. Federal Revenue stamps on deed to be at cost of seller. 


Examination of title, State Revenue stamps, if any, tax certificate, conveyancing, notary fees, and 
all recording charges, are to be at the cost of the purchaser; provided, however, that if upon ex¬ 
amination the title should be found defective, the seller hereby agrees to pay the cost, of the ex¬ 
amination of the title, unless remedied as aforesaid. 

All notices of violations of Municipal orders or requirements noted or issued by any Department of 
the District of Columbia, or actions in any court on account thereof, against or affecting the 
property at the date of settlement of this contract, shall be complied with by the seller, and 
the property conveyed free thereof. 


The seller and purchaser hereby agree to make full settlement in accordance with the terms hereof 


wit hin th irt y or soon thereafter tie title oan he If »>r<rotiy 


.If the purchaser shall fail to do so, the deposit may be forfeited at the option 

of the seller; in which event the purchaser shall be relieved from further liability hereunder. Or, 
the seller may refuse to accept the forfeiture of the deposit, and may avail himself of any legal 
or equitable rights which he may have under this contract. If the deposit be forfeited, the seller 
shall allow the agent one-half thereof, as compensation for his services. 

Settlement shall be made at the Title Company furnishing Certificate of Title, and the purchaser 
shall place in the hands of said Title Company the balance of cash purchase money agreed upon 
herein, and any notes, deeds of trust, or other papers required from him under this contract; and 
the seller shall place in the hands of said Title Company, the usual special warranty deed of con¬ 
veyance and any other papers required on his part. 

Possession of property shall be delivered at time of settlement ..._.— 


Seller assumes the risk of loss or damage to said property by fire or other casualty until the 
executed deed of conveyance is delivered to the purchaser or recorded for him by the Title Com¬ 
pany making the settlement. 

The property sold includes any heating, cooking, plumbing and lighting fixtures, refrigeration, 
awnings, screens, shades and other permanent equipment now pertaining to the property. 

The seller agrees to pay the regular brokerage commission to Sandoz, Inc., Agent; and the Title 
Company through which settlement is made, is hereby authorized and directed to deduct the afore¬ 
said commission from the proceeds of the sale, and to pay said amount to said Sandoz, Inc., Agent. 


The principals to this contract mutually agree that it shall be binding upon their respective heirs, 
executors, administrators or assigns. 

This contract, made in triplicate, when ratified by the seller, contains final and entire agree¬ 
ment between the parties hereto, and they shall not be bound by any tpnns, Renditions, statements 
or representations, oral or written, not herein contained. 



For SANDOZ, Inc. 

We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and acknowl¬ 
edge it to be our contract. 


__, 19 A! 


si 


Accepted by Owner: 


r\ 


-, 19 . 


Seller. 


r 






* / 


Wife of Seller. 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 Washington, D. C., 

Wednesday, October 17, 1951. 

• •#•••*•** 

3 Mr. Rotwein: If Your Honor please, has Your 
Honor read the affidavits that have been filed in this 

case, and the excerpts from the depositions? 

The Court: Not fully, but I am concerned about the form 
of the contract. 

Mr. Rotwein: If Your Honor please, our theory of this 
case is this,—that in a telephone conversation between Mr. 
Bell and Mr. Mercier, as set forth fully in the depositions 
by Mr. Mercier, Mr. Domer and Mr. Bell, Mr. Bell asked 
Mr. Mercier: “Do you have authority to accept it if 

4 I relinquish my rights under the old contract and 
offer $17,000?” 

Mr. Mercier said “I have that right, but I want to re¬ 
confirm my authority.” He then called his principals, and 
he called back, and he said “It is accepted”—this contract. 
He then initialed this memorandum, or this contract which 
you see before you. 

Now, it is our contention, of course, that the offer by 
Mr. Bell, and the acceptance by Mr. Mercier in accordance 
with his authority, was a contract. 

The Court: A contract for the sale of real property? 

Mr. Rotwein: Yes, Your Honor. The statute of frauds 
requires acceptance by him or his lawfully authorized 
agent. There must be a memorandum or notation thereof 
signed by his lawfully authorized agent. Of course the last 
case is Ochs vs. Weil, 142 Fed (2d). 

The Court: Your contention is that the initials opposite 
the correction on the sixth line of the purported contract, 
is the acceptance? 

Mr. Rotwein: Not that, Your Honor. It is our conten¬ 
tion that he orally accepted it. That is our primary 
contention, that they had a parole contract here. Section 4 
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of the statute of frauds requires that no suit may be 
brought upon a contract for the sale of real property unless 
that contract is evidenced by a memorandum or note there¬ 
of signed by the party to be charged, or his lawfully 
authorized agent. 

5 From these depositions, from the affidavit filed by 

the plaintiff in this cause, the allegation is made,— 
and it seems to be supported by all of the depositions 
here,—that Mr. Mercier as agent for the owners of this 
property entered into a contract with Mr. Bell. 

Now that in and of itself would not have given Mr. Bell 
a valid cause of action, because of the statute of frauds. 
But it did w r hen he initialed that. 

The Court: It what? 

Mr. Rotwrein: It satisfied the statute of frauds. That, 
together with other correspondence, constitutes the memo¬ 
randum that is required by the statute of frauds. 

• •*••••••• 

8 Oral Opinion op the Court: 

The Court: The Court makes the following ruling 
in the matter which is here for consideration under the 
motion for summary judgment. 

There apparently had been negotiations between the 
party plaintiff, Martin W. Bell, and the defendants, 
Kathleen C. Morgan, Russelle C. Carter and William H. 
Allen, Jr., looking to the purchase by the plaintiff of a 
piece of real property in the District of Columbia. 

In those negotiations, Sandoz, Inc. had apparently 
appeared as a broker. The contract to be construed appears 
upon the stationery of the broker, and the Court notes in 
particular that at the very end of the purported agree¬ 
ment there is, and the Court quotes, these words: 

“This contract, made in triplicate, when ratified by 
the seller, contains the final and entire agreement 

9 between the parties hereto, and they shall not be 
bound by any terms, conditions, statements, or 
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representations, oral or written, not herein contained.” 

Under the rule that one who prepares a document shall 
be held to strict accountability for the words employed, the 
Court holds that that contract required ratificaion by the 
sellers, and that they were not bound by any terms, con¬ 
ditions, statements, or representations, oral or written, not 
therein contained. 

The Court also finds as a fact that on the first page of 
this purported agreement, there has been a change by some¬ 
one of the figure 15 to the figure 17, and that the numerals 
15,000 have been changed to 17,000. Opposite that par¬ 
ticular change appears the initials “L.H.M.” which I take 
it to mean the initials of Lucien H. Mercier, and the Court 
finds as a fact that the handwriting of the initials is the 
same as the handwriting of the printing of the word seven¬ 
teen and the numeral 17,000, and concludes, therefore, that 
Lucien H. Mercier made that correction, and his initials, 
as is common, would indicate that that was his change. The 
Court finds that as a fact. That is so, because directly 
beneath that clause there is typewritten: “It is understood 
and agreed that there are no restrictions of record which 
will prevent purchaser from subdividing said lot No. 5 in 
Square 2124 into two lots if he should desire to do 
10 so.” Against that, there is no indication of who 
made that correction, and the Court accordingly is 
not in position to make a finding of fact on that. But 
clearly, the substitution of the word “seventeen” and the 
figure “17,000” is merely a notation. 

That brings us to the principal point involved in the 
case. The Court holds as a matter of law that that notation 
of a marginal correction is not sufficient to take this case 
out of the statute of frauds. 

Argument has been made in the case that Mr. Mercier 
admitted that he had authority to go ahead and sign on 
behalf of his clients, or words to that effect. The Court is 
referring to the deposition taken of Lucien H. Mercier. On 
najre 74, the question was asked: 
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“Q. If I understand you correctly, you don’t recall 
telling Mr. Bell that you were going to call your clients to 
confirm your authority but you did call your clients and 
communicate to them the $17,000 offer; is that right? 
“A. I did. 

“Q. Don’t you recall, Mr. Mercier, right after that 
calling Mr. Bell and telling him that you had accepted the 
contract on behalf of your principals by signing it? 
“A. No, sir. 

“Q. You don’t remember telling him that you had signed 
it? “A. I never did tell him such a thing.” 

11 In the face of the record which appears as part 
of the record in the case, the Court cannot find that 
there was a ratification of any sort. Falling short of the 
requirement of the contract that the ratification had to 
be by the seller and that any representations, oral or 
written, w*ere not binding upon the parties, accordingly, the 
motion for summary judgment will now be granted 
to defendant. 

Mr. Rotwein: Inasmuch as this case must of necessity 
be appealed, I would want Your Honor to, if I may, have 
the benefit of a further point, rather than do it upon re¬ 
turning here—if I may at this time—and that is this: 

As Your Honor can note from the file, there have been 
substantial depositions taken in this case. However, there 
is one other party involved, Mr. Allen, another defendant, 
who filed a motion to quash, especially on the grounds that 
it hadn’t issued within twenty days. I spoke to Mr. 
Mercier. He said, well, we would defer action on that, be¬ 
cause if the summary judgment didn’t go against him, we 
would probably enter an appeal. 

We have not had an opportunity in the period of time 
that we have had,—and we have, I think, prosecuted this 
case diligently,—we have not yet taken Mr. Allen’s 
deposition. We do not, of course, know what that deposi¬ 
tion will show so far as ratification is concerned. Your 
Honor might also make reference to the depositions 
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12 in the case and note that there has been a consider¬ 
able amount of correspondence between the parties 
in this case and Mr. Mercier, and on deposition Mr. Mercier 
refused to permit us to examine that correspondence. 
Whether there has been a ratification in fact is something 
that we haven’t fully explored. We have been prosecuting 
this thing, but if we are cut off at this particular point— 

• ••#•#•••• 

17 Mr. Rotwein: May I continue for a moment longer? 

The Court: State your point, because we have 

other counsel waiting, well beyond your ten minutes. 

Mr. Rotwein: If Your Honor please, I am not sure from 
your statement of this case whether you are certain that 
we are relying upon the conversations between Mr. Bell 
and Mr. Mercier as constituting the contract. You read 
from one deposition where Mr. Mercier denied it, but the 
law is clear that you cannot disprove agency by the state¬ 
ments of the agent in court that he was not the agent. On 
the other hand, in the depositions we have the statement 
by Mr. Bell that Mr. Mercier acted as the agent and in fact 
did consummate a contract with him. 

The Court: You have the denial of Mr. Mercier that he 
ever did have such a contract. 

Mr. Rotwein: That is an issue. 

The Court: It is under oath, and the Court finds against 
you on it. 

Mr. Rotwein: But, Your Honor, it was my understanding 
that on a motion for summary judgment, it is not the 
Court’s province to decide who tells the truth and 

18 who doesn’t. That the Court can only act on a 
motion for summary judgment where there is no 

issue of fact, but where there is an issue of fact, that it can 
only be resolved in actual trial. 

The Court: The major point in the Court’s ruling is that 
by the terms of the contract, the seller had not affixed his 
signature and could not be bound by any representations 
made, and, second, as a matter of law there was not com- 
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pliance with the statute of frauds, and, as a matter of law, 
the summary judgment is granted. 

You had made argument about the deposition showing 
Mr. Mercier had admitted that. The Court points out that 
in Mercier’s own testimony, it was the opposite—he denied 
that. 

Mr. Rotwein: I don’t know how thoroughly Your Honor 
has read the depositions, but we also have the deposition 
of Mr. Domer, who was a broker in this contract. 

The Court: It still would not add to the Court’s ruling. 
The Court’s ruling is on a matter of law, and that is final. 
Very well. 

• •*••••••• 

27 Washington, D. C., 

Thursday, October 18, 1951. 

33 The Court: Let me ask Mr. Baker,—I was looking 
for your response to this pleading entitled 
“Answer”. Did you ever respond! 

34 Mr. Baker: No, sir. We did not. If Your Honor 
feels we should— 

The Court: I was wondering if there was any averment 
that you were resisting conveyance, and doing so only by 
virtue of the lis pendens situation that presented itself 
when the original motion was made to compel conveyance 
under that contract,—the first one we had yesterday. 

Mr. Baker: We are not resisting the conveyance to the 
intervenor, Brylawski. As a matter of fact, a deed has been 
executed—it is in the file—and it was only at Mr. Mercier’s 
instruction that the deed was not to be used, because he felt 
the suit creating a lis pendens would be an affront to the 
Court. 

The Court: I think I have the proposition. Do you want 
to argue further? 

Mr. Rotwein: No, Your Honor. 
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Oral Opinion of the Court 

In this matter which is presently before the Court, it is 
actually ancillary or supplementary to the major conten¬ 
tion in the case, that under a previous contract the plaintiff, 
Martin W. Bell, was entitled to specific performance from 
Kathleen C. Morgan, Russelle C. Carter and William H. 
Allen, Jr., concerning a piece of real property, the terms of 
the contract being set forth on a form prepared by a broker, 
Sandoz, Inc. 

35 The Court yesterday entered a judgment denying 
the complaint for specific performance, on the legal 

ground that the contract itself required ratification by the 
seller(s), which was not obtained, and that the marginal 
notation of Mr. Lucien H. Mercier, who was attorney for 
the sellers, showing a correction on the indicated price of 
the property, was not the signing of a document in com¬ 
pliance with the statute of frauds in the District of 
Columbia, and accordingly the complaint was dismissed. 

Now, the present action is, as the Court has stated, an¬ 
cillary to that, in that another purchaser has tendered 
a contract which has been accepted, and the Court is in¬ 
formed that a deed covering the conveyance has been drawn 
but has not been recorded because of the lis pendens nature 
of the present case. 

Accordingly, the ruling of this Court now is, in the matter 
of Fulton Brylawski, Intervenor, that the motion to dismiss 
filed by the original plaintiff, Martin W. Bell, will be over¬ 
ruled, the Court taking the position that but for the action 
of yesterday with the intervening time, allowing for 
appellate procedure, the doctrine of lis pendens would pre¬ 
vent the giving of title under the conditions. We will, of 
course, go along, if there is an appeal, and on the settle¬ 
ment of the issues in the Court of Appeals the entire matter 
will be resolved. 

36 Mr. Baker: May I ask the Court to correct the 
statement that Mr. Mercier was the attorney for the 
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sellers? He was the attorney for only one of the sellers. 

The Court: I will stand corrected. 

Mr. Baker: Kathleen C. Morgan. 

The Court: The Court will amend its judgment accord¬ 
ingly. 

Mr. Rotwein: If Your Honor please, for the record, that 
is one of the facts in dispute, among many other facts. 

The Court: You appreciate that the judgment in 

37 yesterday’s ruling was based on a question of law, 
so I am not concerned whether he represented one 

or three. I just took a broad view and said he represented 
all three. 

Mr. Rotwein: This will be material in the appeal. It is 
the plaintiff’s position that, as a matter of fact, the 
attorney, Lucien Mercier, was the authorized attorney and 
agent for all three defendants in this case. 

The Court: That is right. Granting even, for the sake of 
argument, that is true, the Court still adheres to the posi¬ 
tion that there was not a compliance with the terms of the 
contract, and second, it is fatally defective in the face of 
the local statute of frauds. 

Mr. Rotwein: Your Honor, you may cut me short on 
this, but I want to clarify this one position,—that we have 
not proceeded on the contract that Your Honor examined 
yesterday. That is not the contract we have been proceed¬ 
ing on in this particular case. Your Honor has made 
reference on several occasions to the terms of that con¬ 
tract, and to the fact that that contract required ratifi¬ 
cation. 

The theory of our case has been an oral contract arising 
out of a telephone conversation between Mr. Mercier and 
Mr. Bell, the same being evidenced by a memorandum in 
writing, the so-called contract which you examined yester¬ 
day being the memorandum in writing supporting the 
parole contract. 

The Court: If you are trying to get a parole con- 

38 tract conveying real property in the District of 
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Columbia, I will make the same ruling,—it is strictly 
against the statute of frauds in the District of Columbia. 

• •*••••••• 

41 The Court: As I recall, gentlemen, you presented 
this once before. It turned largely on the question 

as to whether or not the initialing by an attorney of a 
paragraph of a contract relating to the purchase of real 
property came within the purview of the local statute of 
frauds, and was such a proscription as would bind the 
client. I believe there has been filed in that matter, a 
motion to reconsider. ? 

Mr. Rotwein: That is correct, Your Honor, but that is 
not before you. 

The Court: Sir? 

Mr. Rotwein: That is not the motion set for this morning. 
The Court: But on the motion to reconsider, which I 
would normally hear ex-parte, I now announce openly that 
that will be overruled. I want to clear the record of that. 
The only matter left is your motion to amend? 

Mr. Rotwein: Motion, to amend the original complaint 
which was filed in this case. 

The Court: What is the principal amendment which you 
have made over the previous one? 

Mr. Rotwein: The only amendment is that it is more in 
the nature of a clarification. The original complaint 
alleged that the plaintiff and the defendant(s) entered into 
agreements in writing. The amended complaint 

42 alleges that they had an oral contract for the sale 
and purchase of land, evidenced by agreement in 

writing, or evidenced by memorandum in writing. 

The Court: I see you have altered substantially your first 
position. 

Mr. Rotwein: If Your Honor please, I think it is quite 
clear under Rule 15, which provides that a complaint— 
The Court: Local Rule 15? 
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Mr. Rotwein: Federal Rules of Civil Procedure. My 
recollection is that rule 15 provides for amendment of 
complaints even after judgment. 

The Court: What is your point? 

Mr. Rotwein: My point is that the evidence in this case 
as it has been developed is precisely what we are asking 
that the amended complaint allege, namely, that they had 
an oral contract. They had a telephone conversation, as 
Your Honor will recall, and that was the contract, and that 
was evidenced by memorandum in writing. That is the 
evidence in the case through depositions, through 
affidavits filed. 

As Your Honor recalls, the issue in this case is whether 
or not in the District of Columbia there can be an oral 
contract for the sale and purchase of land. Your Honor 
has ruled there cannot be. Our position is there may be 
an oral contract, providing it is evidenced by a memoran¬ 
dum in writing signed by the person to be charged, 
or his agent. 

43 Now, the evidence in this case that has been 
adduced in connection with summary judgment, the 
affidavits, the depositions, indicate that there was an oral 
contract between the plaintiff’s and the defendants’ agent, 
and that the document which Your Honor has made 
reference to was the memorandum in writing, that, to¬ 
gether with such other written instruments as exist in the 
case, and which are set forth both in the depositions and 
the affidavits. 

I make reference to the Federal Rules of Civil Pro¬ 
cedure, which provide for leave of court to amend com¬ 
plaints even after judgment, that it shall be freely granted. 
In the six cases I have examined, the real test as to whether 
or not a Judge should grant an amendment, is whether or 
not the granting of the amendment would substantially 
prejudice the other parties in the case. I think it is quite 
obvious that it wouldn’t prejudice the other parties in this 
case at all. The primary purpose, at least, my primary 
purpose in filing this, was that it be perfectly clear to the 
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appellate court, the theory on which we are proceeding. I 
think possibly the original language may have been broad 
enough to cover our theory, but to resolve any doubt, I 
ask the court to grant the amendment. 

The Court: In reviewing the amended complaint 
for specific performance and other relief, the Court will rule 
as a matter of law that it fails to state a cause of 
44 action on which relief can be granted. And, accord¬ 
ingly, the Court will overrule your motion to file an 
amended complaint. Does that clear the docket? 


Excerpts from Deposition of Martin W. Bell 

Examination by Counsel fob Defendants 
Morgan and Carter 

By Mr. Mercier: 

Q. Mr. Bell, you are the plaintiff in this case? A. Yes; 
I am. 

Q. In the complaint which you filed you state in para- 
praph 2 that on or about March 7, 1951, plaintiff and de¬ 
fendant entered into an agreement in writing for the pur¬ 
chase and sale of Lot 3 in Square 2124 in the District of 
Columbia, the same being an unimproved lot. 

Would you produce those written agreements? A. No; I 
will not. 


Q. That contract to which you refer in No. 1 above, the 
first thing that you described, has that contract ever been 
signed by any plaintiffs in this case ? A. Any of the plain¬ 
tiffs? Yes; I signed it. 

Q. I’m sorry. I mean, by the defendants in this case. 
A. Each of the defendants told me they accepted it 
Q. That was not my question. My question was, had 
any of the defendants— A. I assumed if they had received 




they had signed it. I don’t know. They told me they ac¬ 
cepted it. 

Q. On what occasion did they tell you they accepted it? 
A. On telephone conversations taking place on Saturday, 
I believe it is, March 8, and Sunday, March 9. I don’t 
remember the exact date, but let me have a calendar and I 
will tell you. 

Q. At what price? A. They told me they accepted it at 
a price of $15,000 plus my supplementary agreement to pay 
$500 of Sandoz’ commission. 

Q. Is it not a fact, Mr. Bell, that you increased your offer 
for that property to $17,000? A. It is a fact that I subse¬ 
quently did. And I was advised by you that offer was 
accepted. 

Q. When you say that, you mean subsequent to these 
written contracts that you are talking about? A. Yes; sub¬ 
sequent to the execution of my contract each of the owners 
told me that they had accepted the offer. 

Q. No. No. We are not talking about that. A. Well, 
fix the time then, please. 

Q. You say now that Sandoz has in its possession a 
contract signed by you? A. Yes. 

Q. And that you say those contracts are initialed by me? 
A. Yes; as I understand. I don’t have them in my posses¬ 
sion. 

Q. You have no copies of them at all in your possession? 
A. I have a copy furnished to me by Sandoz, but I do not 
have the original. 

Q. Well, can’t you tell from the copy whether or not it 
is signed by anybody but you? A. I don’t know. I have 
never seen the original. I wouldn’t hazard a guess. 

Q. I am talking about the copy you have. Can’t you 
tell by looking at it? A. I don’t have it with me, so I can’t 
refer to it now. 

My recollection is—and I told you what my recollection 
is—that I signed it, that Sandoz signed it, and that you 
initialed it. 
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Mr. Mercier: I should like to move that the proceeding 
be adjourned until Friday afternoon so that Mr. Bell may 
bring with him the copies that he has of these documents 
so that he may refer to them in order that we may be able to 
properly examine him within the scope of the examination 
as set forth in 26(b). 

Mr. Rotwein: In answer to that, I am going to object on 
two grounds unless it happens through sheer coincidence 
or is met with Mr. Bell’s convenience to come back, or 
desire. 

(Following argument:) 

By Mr. Mercier: 

Q. Now, subsequent to the signing by you and the initi¬ 
aling by me, as you say, of this contract, which you say is 
in the possession of Sandoz, a copy of which you say you 
have, you increased your offer as set forth in those con¬ 
tracts? 

Mr. Rotwein: Will you indulge me a moment? 

(Following argument:) 

Mr. Mercier: Now will you answer the last question? 

The Witness: Will you repeat it? 

By Mr. Mercier: 

Q. The last question was simply this: Subsequent to 
the date of this letter signed by you in the possession of 
Sandoz, and subsequent to the date of the contract signed 
by you and initialed by me, so you say, in the possession of 
Sandoz also, you increased your offer for the property? 
A. I did not. I agreed that I would amend my contract to 
pay more, but before I had an opportunity to amend it I 
was advised that the sellers had decided that they could 
get some more somewhere else and would sell it to someone 
else despite the fact that they had already sold it to me. 

Q. Did you ever see any documents signed by the name 
of defendant Kathleen C. Morgan? A. No. 

Q. I want to amend that question. 




Did you ever see that document relating to Lot 3, Square 
2124, the property involved in this proceeding, signed by 
Mrs. Kathleen C. Morgan? A. No. 

Q. Does Sandoz have in its possession anything signed 
by Kathleen C. Morgan? A. I do not know. 

Q. I will repeat the same question without repeating it 
with regard to Russelle C. Carter. A. I would prefer you 
repeat your question. 

Q. Do you have in your possession, or does Sandoz have 
in its possession any documents relating to the purchase 
and sale of the property involved in this proceeding signed 
by either Kathleen C. Morgan, Russelle C. Carter, or 
William H. Allen, Jr., the defendants in this case? A. I 
have not in my possession any documents signed by either 
of those parties, but I do not know what you have in your 
possession or Sandoz has in its possession. I might go on 
to say, since each of the paties— 

Q. No; no volunteering, please. A. I am not volunteer¬ 
ing. I am further answering the question. Since each of 
the parties told me orally that they accepted the offer, and 
since I had been advised by you that they had accepted the 
offer, and since I had been advised by Commander Domer 
of Sandoz that the offer had been accepted, I assumed that 
there was a complete and binding agreement for the sale 
and purchase of this property. 

Q. Is it not a fact, Mr. Bell, that at all times I told you 
I had no authority to bind these parties? A. That is not 
a fact. 

Q. How did you come to go to the office of Sandoz or 
deal with the office of Sandoz? A. I don’t know. Mrs. Bell 
initiated the negotiations with Sandoz. 

Q. Do you know what Mrs. Bell did in initiating those 
negotiations? A. I don’t think I am competent to say. I 
don’t know. 

Q. Is it or is it not a fact that Mrs. Bell saw this piece 
of property and thought she would like to buy it and asked 
Sandoz if he could get it for her? 
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Mr. Rotwein: I am going to object to the phraseology 
of that question. I think it would be proper to ask him 
whether he knows. 

By Mr. Mercier: 

Q. Do you know as a fact that Mrs. Bell saw this piece 
of property and thought she would like to buy it and asked 
Sandoz if he could not get it for her? A. I don’t know as 
a fact. If you want my guess, I will tell you that Sandoz 
submitted several pieces of property to Mrs. Bell including 
this one. 

Q. Mrs. Bell then was dealing with Sandoz to find her 
a piece of protperty; is that correct? A. Yes. 

Q. And Sandoz submitted to her several pieces of prop¬ 
erty? A. Yes; I believe that is correct. I have looked at 
several pieces of property submitted to Mrs. Bell by Sandoz, 
including this lot. 

Q. And you went around with Mrs. Bell to look at these 
properties? A. Yes. 

Q. And with the representative from Sandoz. A. No. 

Q. Then what would happen was that Mrs. Bell would 
get these properties from Sandoz and then go and look at 
them? A. Yes. 


Excerpts from Deposition of Lncien H. Mercier 

Q. And this particular piece of property, Lot 3, Square 
2124, was not part of the estate? A. No; it was not. 

Q. Now, subsequent to the death of Mrs. Cecil you had 
occasion to act in the capacity of attorney for Kathleen C. 
Morgan? A. Oh, yes; I have been her attorney right along. 

Q. And you have also had occasion to be attorney for 
Russelle C. Carter? A. No. 

Q. William H. Allen? A. No. 

Q. But you have represented Kathleen C. Morgan? A. 
All the way through since 1928 or ’29,1 think. 

Q. Were you on an annual retainer basis with her? A. 
No. 
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Q. In the year 1934, did Kathleen C. Morgan indicate 
to you the desire on her part to sell Lot 3, Square 2124! 
A. Not that I recall. 

Q. When, if you recall, was the first time that Kathleen 
C. Morgan broached the subject to you with regard to 
selling this property! A. She never broached it to me in 
that way. Real estate men used to come to her house, or 
they would go to Mrs. Carter’s house with the idea that 
they thought they had a client of theirs who would buy that 
lot, and I don’t remember when that started, but the first 
thing that I knew about it was an offer that was made to 
the Carters quite sometime ago. 

Q. How long ago? A. Oh, I wouldn’t know. 

Q. Within the last five years? A. Yes. There was an 
offer made by some embassy, Iranian Embassy or the Iraq- 
ian Embassy, or something, for the lot. 

Q. Within the last five years? A. That is right. About 
a year or two ago. 

Q. About a year or two ago? A. But that wasn’t the 
first time, however, that she spoke to me about having re¬ 
ceived an offer from a real estate man. 

Q. That was the first time she sought your advice? A. 
Yes. I would say that is about right. Although I can say 
that Commander and Mrs. Morgan—and whenever anything 
occurred—would never sign any documents without first 
asking me whether or not it was all right; and that has gone 
on since about 1928. 

Q. In other words you were their adviser? A. I was 
their adviser, their attorney. 

Q. They didn’t take any action without— A. Oh, they 
have taken a great amount of action— 

Q. It was customary to seek your advice as an attorney? 
A. I will put it this way: They acted on their own motion 
mostly, but every time that anything came up that they 
thought was a little bit out of the ordinary, then they would 
come and seek my advice. 

Q. During this period of time that you represented them, 
there were occasions, were there not, Mr. Mercier, when 
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they actually asked you to act for them? A. Well, of 
necessity, if they employed me. 

Q. When I say “act for” I mean distinguished from 
merely counseling them, but merely to do things for them. 
Let me ask you this: During this period did they ever 
given you a written power of attorney? A. At no time. 

Q. At no time during the time that you have represented 
them have you received a written power of attorney from 
them? A. At no time. Written or unwritten. 

Q. Written or unwritten? A. Never. Never been author¬ 
ized to do anything for them except to advise them. 

Q. Never been authorized to do anything for them ex¬ 
cept to advise them? A. That is right. 

Q. Have you ever been authorized to negotiate for them? 
A. No. 

Q. Have you negotiated in their behalf ? A. Well, in this 
way: For instance, talking about this bid that was made 
by the Iranian Legation— 

Q. Yes. A. The moment the real estate man in town 
dug them up as possible purchasers of the lot, they went 
over to see Mrs. Carter. They always go to Mrs. Carter 
first for some reason or another. I don’t know why. Then 
Mrs. Carter calls up Mrs. Morgan, and then Mrs. Morgan 
would say to Mrs. Carter, “Let’s see Lucien Mercier and 
see what he thinks about it.” 

So in that particular case a contract was brought to them, 
I think, for $25,000, and that contract was brought down to 
me to look over to see if they should sign it. 

My advice consisted of telling them that the contract was 
all right, in usual form, and to go ahead and sign it. So 
they did. 

Q. So you yourself didn’t deal yourself with the Iranian 
Embassy? A. Never. 

Q. As I understand your testimony before, you would 
deal just with your clients, you would advise and counsel 
them, but you would never go beyond that and start dealing 
with the people that they were negotiating with? A. I 
have never done so yet. 
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Q. You have never done so? A. Not that I know of, 
excepting on this one particular case over here when Mr. 
Domer came in with an offer with Sandoz. 


Mr. Rotwein: Let the record show that when he said 
except in this particular case that he had reference to the 
case involving Mr. Bell. 

Is that correct, Mr. Mercier? 

The Witness: That is right. 


The Witness: Mr. Domer came in. He called up first 
and he said that he had been told by Mrs. Morgan to come 
and see me with a contract because she didn’t want to sign 
it without my looking at the contract. And he came in. 
And before he came in, Mrs. Morgan called me up and said 
she thought the price of $15,000 was much too little, what 
they wanted for that lot was $25,000, but for me to look at 
the contract and see whether or not Mr. Domer wouldn’t 
get his client to increase the price. 

So Domer came in in due course with the contract. And I 
said to Domer, “That is stealing the lot at $15,000. That 
is a ridiculous offer. I think, however, if you will get your 
client to raise the price to about $18,000 or $19,000 net that 
I could properly advise Mrs. Morgan that it was all right 
to go ahead and sign the contract.” 

So Domer said, “No. My client will never go any $18,000 
or $19,000.” 

I said, “Would you mind if I called him?” 

He said, “No.” 

So I called Mr. Bell and I told Mr. Bell then that if he 
would raise his price that I thought my clients might sign 
the contract, but he absolutely refused to raise his price 
beyond the $15,000. So I turned the contract over to 
Domer and told him that so far as I was concerned, I 
couldn’t advise my client to sign it. 

Q. Then, if I understand you correctly, Mr. Mercier, that 
this particular instance that you just mentioned is the only 
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time in the history of representing Morgan that yon have 
dealt directly with the parties that they were doing business 
with, that on all previous occasions you had conferred 
solely with your clients, except on this particular occasion? 
A. No, no, no. On the Iranian thing, as I recall it—I 
don’t remember what the real estate office—Metzler—the 
Metzler office on the Iranian thing came in with a contract 
that was a little less than the $25,000. I didn’t talk with 
the Iranian people. I told Metzler I would tell my clients 
to go ahead and sign the contract—as I recall, this is maybei 
two or three years ago—if the price could be made $25,000, 
and I think the price was made to be $25,000. 

Q. So that is the second instance, is it not, in which 
your counseling of your client went beyond the mere stage 
of counseling with her? In other words, that is the second 
instance in which you dealt with people other than your 
client? A. Oh, no; I can’t say that. 

For instance, they had a mortgage on a piece of property, 
Commander and Mrs. Morgan, and that mortgage was way 
in arrears, and the question was to try to collect the money 
for my clients on that mortgage, so I had, of necessity, to 
deal with the others. 

Q. Didn’t I understand your testimony before to be that 
in the course of representing your client, when your client 
had business negotiations with third parties, that it was 
your client rather than you who carried on these negotia¬ 
tions except in one instance? A. No, no. 

Q. The instance of Mr. Bell. A Maybe I misunderstood 
your question or you misunderstood my answer. 

Q. Then I misunderstood your answer. Would you ex¬ 
plain? A Any lawyer when he represents a client does 
whatever has to be done in a particular instance to try to 
accomplish the best for his clients. 

Q. And negotiates for his client; is that correct? A. No; 
I won’t say it that way, because I am not a real estate 
agent at all. I am a lawyer. I have never been a real 
estate agent. 
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Q. But you do have a conception of value of property; 
you have had considerable experience in dealing with prop¬ 
erty, have not you? A. That I wouldn’t say. That I 
wouldn’t say. I do know what property values are in the 
neighborhood where I live. What they might be in any 
other neighborhood I have no idea. 

Q. So far as this particular property is concerned, your 
acting in the capacity of attorney for Mrs. Morgan con¬ 
sisted of more than just counseling her; you also did, as you 
stated before, negotiate on her behalf? A. Yes; not as 
her request, however. 

Q. You just took it upon yourself to do it ? A. Exactly. 
Just like I do for any other client. If I see something where 
there is a possibility to better the condition of my client, 
I do it, of necessity. That is part of my employment, as 
I understand employment of a lawyer. 

Q. That was your employment— A. As I understood, 
my employment as a lawyer, I always consider that as 
part of my employment 

Q. Mr. Mercier, you received a subpoena, did you not, 
in which you were commanded to bring all of your records 
and documents relating to sales transactions for Lot 3, 
in Square 2124, in the District of Columbia, including but 
not limited to your authority or power of attorney to act 
in behalf of the owners? A. Right. 

Q. Or any of the owners of said property? A. You are 
talking now about the Woodland Drive lot? I don’t know 
it by lot and square. 

Q. Yes. A. I don’t know it by lots and squares at all. 
I don’t think I have ever seen the lot, as a matter of fact. 

Q. Now, you received that subpoena? Did you bring 
such records with you? A. I didn’t have any power of 
attorney. 

Q. Did you bring the subpoena? The subpoena says all 
of your records and documents. A. I have none. 

Q. You have no records or documents relating to this 
transaction? A. That is correct. 

• ••••••••• 
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Q. Well, we may be able to make arrangements, but we 
must complete this record. 

Now, my first question to you is this: Have you brought 
with you all of your records and documents relating to 
sales transaction for Lot 3 in Square 2124 in the District 
of Columbia? A. I have a jacket here which was brought 
this morning and is supposed to contain all of those records. 

Q. I see. 

Now, included in those records is there a written power 
of attorney? A. No; there is not, because I have never had 
a power of attorney at any time. 

Q. Included in those records is there any correspondence 
between you and any one of the following parties: Kathleen 
C. Morgan, Russelle C. Carter, and William H. Allen re¬ 
lating to Lot 3 in Square 2124? A. Yes. I have a letter 
written to Mr. Allen in February of 1948 in which I ac¬ 
knowledge receipt from the title company of the will and 
letters testamentary which evidently were placed on record 
then. I don’t know what will and letters they were. That 
was filed in this jacket. Whether it has to do with this 
piece of property, I don’t know. 

Q. Do you have any other correspondence? A. Then I 
have a letter under date of March 16,1950. 

Now, that gives me the date when the Iranian people 
made an offer. 

Q. What was the date of that first letter, Mr Mercier, 
to Mr. Allen? A. 1948. 

Q. March, 1948? A. Yes. No letter from him. I merely 
returned to him some will and letters testamentary for the 
for the purpose of his having them certified. What it is 
about I don’t know. It is in this file. 

Then on March 16, 1950,1 have a letter to Mrs. Morgan 
and a letter to Mrs.—in March of 1950 to Mrs. Morgan and 
Mrs. Carter, and the letter to Mrs. Morgan says that second 
half of the 1949 taxes on the lot have not been paid. 

She was away in Florida for the winter. And I asked 
her if she had the tax bill down there and could she arrange 
to pay it. 
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Then I have a bill addressed to Metzler from Civil Engi¬ 
neers of Maryland in the amount of $100.00 to cover the 
making of a topographic survey of the lot That is lot 3, 
Square 2124. 

This bill was paid one-third by Mr. Allen and one-third 
by Mrs. Morgan and one-third by Mrs. Carter. 

The reason I wrote to Mrs. Morgan was about the pay¬ 
ment of the real estate taxes because Mrs. Carter wrote 
me a letter and asked about the payment of the taxes on 
the lot. That is why I wrote to Mrs. Morgan to see if they 
had been paid. 

Then I evidently wrote a letter to Mr. Allen to ask him 
what he thought the value of that lot was. 

Q. The date of that letter is— A. That was the Iranian 
Legation was making an offer. And he said the value of the 
lot was $1.50 a square foot. Whatever that means by way 
of value, I don’t know. 

Then I have a letter that was in May of 1950 that the 
Iranian Legation—it is the Iraqian, rather—I advised Mr. 
Allen that the Iraqian Legation had made an offer of 
$25,000 for the lot. 

Then all I have is stuff with reference to this case which 
you folks filed. 

Q. Now, the list of documents which you have just read 
compose the entire documents and interchange of corre¬ 
spondence between you and the parties? A. So far as I 
know. I am not a file clerk. But this is what I was handed. 

Q. Now, Mr. Mercier, would you at this time produce 
those documents, which you have just mentioned, for our 
examination? A. I will not. 

Q. And the grounds for your not producing them are— 
A. The grounds for my not producing any correspondence 
with my clients is that it is privileged. 

Q. And those records which you mentioned that are not 
correspondence, your grounds for refusing to produce 
them— A. I have no documents. 

Q. How about from Metzler? A. I don’t have anything 
from Metzler. 
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Q. Didn’t yon say you received a letter from Metzler? 
A. No. A bill. Yon can have that if you want to. That 
is to cover the topographic survey. 

Q. All other records, as I understand it, you are re¬ 
fusing—A. I have no other records. 

Q. Whatever records— A. I will produce the complaint 
or the opposition to our— 

Q. I have reference, Mr. Mercier, to necessary records 
that you have mentioned. You are not producing those on 
the grounds— A. I say, I have no other records ex¬ 
cepting— 

Q. I think you mentioned— 

Mr. Baker: I think the witness should be permitted to 
answer a question once it is directed to him without inter¬ 
ruption by counsel, and if you will restate your question 
I think the witness can answer it. 

Mr. Rotwein: All right; I will restate my question. 

By Mr. Rotwein: 

Q. You have just named the various letters that you sent 
and received from Kathleen C. Morgan— A. That is right. 

Q. —Russelle C. Carter— A. That is right. 

Q. —William H. Allen. A. That is right. 

Q. I have asked you to produce those, and you have re¬ 
fused to produce them. Is that correct? A. Because they 
are privileged. That is correct. 

Q. On the grounds they are privileged? A. That is 
correct. 

Now, I have a report on the lot, and the rest of the records 
in this file consists of nothing but the pleadings in this 
case, as to which my testimony is now being taken, with 
the exception of some notes pertaining to the case as well, 
and also a legal memorandum pertaining to the suit that 
you filed; and those are the only records which I have 
besides the title report. 

Q. I see. 

Now, you tell me whether I understood your testimony 
correctly: That so far as this property was concerned, the 
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only times that you had occasion to deal or negotiate with 
it was when your counsellor advice was sought by Mrs. 
Morgan; is that correct? A. That is correct. 

Q. You didn’t have, according to your testimony, the 
general authority to handle the property in her behalf and 
look after it; is that correct? A. No. Never. 

Q. But didn’t you state that bills regarding this property 
were sent directly to you from Metzler? A. I asked him 
to because at that time he had brought in the contract, or 
talked about a contract with the Iraqian Embassy for the 
purchase of that property, and Mrs. Morgan and Mrs. Car¬ 
ter had referred him to me on it. I don’t recall whether 
he had a written contract or whether he didn’t, but, in any 
event, he said that what he would like to have is a plat of 
the property. 

Mrs. Morgan told him that she thought, and Mrs. Carter 
told him that she thought I had a plat of the property that 
had been made before her mother died and that I probably 
had that in my files concerning the mother’s estate. So 
Metzler came in, and I said, “No, I haven’t any such plat. 

I have never seen one.” So he thought it would be very 
helpful to get the Iraqian government to make an offer if we 
had a topographical survey of it. ♦ 

So I called up Mrs. Morgan and asked her would she be 
willing to do that, and she said she would, and I called Mrs. 
Carter, and she said she would. Allen said he would. 

I said, “Metzler, go ahead and get one made.” I said, 
“When the bill comes I will get the money from the three 
to pay the topographical survey.” And I got it and I paid 
it. 

Q. Did you pay it by check? A. I would think so. 

Q. By your own check? A. That I wouldn’t know. That 
I wouldn’t know. Let me see—I wrote to Mr. Allen about 
it. I said: 

“The cost of having a survey made was $100. Before 
having it made I talked about the matter with Mrs. Carter 
and Mrs. Morgan but could not contact you because there 
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was one deal afoot and we tried to move fast on it. I 
wonder if yon would be good enough to send me a 
check of $100.’’ 

I must have paid it and they must have repaid me. 

Q. What is the date of that letter you read? A. March 
15, 1950. 


Q. You stated before that you met Major Domer in 19— 
A. ’29. 

Q. Commander Domer. A. Whatever his rank is. 1929, 
’30, or thereabouts. 

Q. Since that time you have had occasion to see him? 
A. I don’t think so. I don’t think I have ever seen him 
once since excepting when he walked in the office to say that 
he had a contract on the Woodland Street lot and that Mrs. 
Carter and Mrs. Morgan had asked him to come and talk 
to me. 

Q. When was that, sir? A. That was sometime in March 
of this year, as I recall it. 

Q. He came to your office? A. That is right. He had 
called up for an appointment. 

Q. Called up for an appointment? A. That is right. 

Q. Did he tell you why he was calling? A. Because he 
said he had been referred to me by Mrs. Carter and Mrs. 
Morgan. 

Q. And had Mrs. Carter and Mrs. Morgan previously 
told you that they had referred— A. No. But I called 
them to find out. Maybe they called me before he came in, 
but I called them, but I know I talked to them before he 
came in to find out what it was all about. 


Q. Did they not at that time say that you could use your 
own judgment and accept it if you considered it the best 
deal that could be made ? A. That I could use my own judg¬ 
ment ? No; I don’t recall any such conversation. 

Q. You don’t recall they may have said that to you; is 
that correct? A. I would doubt it because they haven’t 
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accepted my judgment on certain things in the past. They 
didn’t accept my judgment on this very property when I 
told them to take it, $20,000. 

Q. Since your answer to my question was you doubt 
it rather than know, am I correct in my assumption that it 
is possible that they said to you to use your own judg¬ 
ment? A. I wouldn’t think so, for the simple reason they 
may have said—now, I don’t know—but I wouldn’t think 
so for the simple reason that heretofore they haven’t ac¬ 
cepted my judgment. 

Q. Now, did you at the time of the first meeting with 
Major Domer say anything in addition to what you just 
testified? A. Well, as I said a little while ago, I asked him 
if he couldn’t get his client to increase his offer. He said, 
“No. No, He won’t budge from the $15,000.” 

I said. “Would you mind if I called him?” 

He said, “No.” 

So then I called up Mr. Bell and I made a suggestion to 
Mr. Bell that he ought to increase his offer because the 
lot was worth about $25,000, I told him. I think I told 
Mr. Bell about the offer that had been made by the Iraqian 
government which had not gone through because of the 
war, as I recall it. 

Q. Was this a telephone conversation— A. And I asked 
him from my office. Yes. Domer was sitting right there at 
my desk when I made the phone conversation. 

Q. Go ahead. A. So after I got through with my con¬ 
versation -with Mr. Bell I just handed back the contracts 
to Mr. Domer and I said, “My clients are not happy with 
the price and here are your contracts.” I said, “If you 
want to go ahead and talk with your own client and see 
what he will do, it will be all right with me.” 

So Domer said he would go and talk with his clients. 

Q. You gave Domer the contract back; you hadn’t signed 
it at that time? A. I don’t recall that I ever signed any 
contract. 


57 


Q. Is it your testimony that you never signed any con¬ 
tract relating to this property? A. I don’t recall ever 
signing any contract. I remember I initialed a change on a 
contract from— 

Q. Did you affix your name or initials to any contract 
relating to this property? A. I put my initials, yes; but 
I never signed any contract. 

Q. You put your initials on a contract, a contract that 
was also signed by Mr. Bell; is that correct? A. What I 
initialed was a change in the price, as I recall it. 

Q. Did you affix your initials to a contract which Mr. 
Bell submitted on the particular property? A. I affixed 
my initials to an offer. 

Q. To an offer? A. That was made on a real estate con¬ 
tract to a change that was made in that—there was a 
blank in that form that there was a figure of $15,000, and 
that figure was changed to $17,000 and I initialed that 
change. That is my recollection. I haven’t seen the paper. 

Q. Now, when was the next occasion that you saw Major 
Domer, that is, the occasion after this first occasion when 
vou gave him the contract back? A. He came back—I don’t 
know when—it may have been the same day or it may have 
been two or three or four days later. I just don’t know. 
But he came back and attached to the contract then that 
form that he had that had been signed by Mr. Bell was a 
letter, a rather lengthy letter, as I recall it—I may be mis¬ 
taken on that, too, because I haven’t seen the thing except¬ 
ing once—attached to the front of the contract, stapled onto 
it, and I think that letter said—I believe it was signed by 
Mr. Bell—and I think that letter said that he would assume, 
that Mr. Bell would assume the commission of $500, or 
something. And I only saw that once. So I have no—I 
can just about picture the letter fastened to the contract. 

Q. I hand you a letter dated March 7th— A. I think it 
had something about $500 to pay the commission. 

Q. Suppose you read that letter out loud for the record. 
A. (reading) “Dear Mr. Domer:” 
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This is signed by Mr. Bell, Martin W. Bell, dated March 
7, 1951. 

Mr. Domer of Sandoz. 

“Mr. Domer, I understand that you have entered into 
negotiations with the owners of Lot 3 in Square 2124 in 
the District of Columbia with a view toward obtaining ex¬ 
ecution of the proposed contract of sale for this property, 
dated March 6,1951. The contract provides that the seller 
is to pay the regular broker’s commission to Sandoz, In¬ 
corporated, as agent. If the seller will proceed with the 
sale of the property for the amount set forth in the con¬ 
tract I will agree to pay $500 of your regular commission 
notwithstanding any provision of the contract providing 
for the seller’s liability therefor.” 

Yes. I believe this was the letter that was attached. I 
believe this is a copy of the letter that was attached to 
the form. 

• ••••••••• 

Q. Suppose I refresh your recollection by asking you: 
Isn’t it a fact that on that occasion you said to Mr. Domer, 
“The contract is accepted”? A. Well, that I couldn’t say, 
because, you see, I couldn’t have made that statement be¬ 
cause I had no power to accept on behalf of anybody. That 
power reposed in them alone. 


And since you don’t remember the exact—or remember 
the conversation at all, it is possible, is it not, that they 
told you that they would accept that contract? A. Very 
possible. 

Q. And it is possible that they told you to go ahead and 
accept it? A. No. That wouldn’t have been said because I 
couldn’t do it. They are not lawyers. 

Q. They are not lawyers. The don’t know what you 
could do or could not do. They might have accepted it. 
A. They may have said that they would aceept that offer. 

Q. And they may have said, “You go ahead and accept 
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it for us”? A. That I couldn’t see them doing. They may- 
have said for me to tell Mr. Domer it was all right and for 
him to bring the contract out there. 

Q. You couldn’t unequivocally state that they did not 
say that to you? A. No; I couldn’t. I couldn’t. I couldn’t 
If they say they did tell me that, then they may have. I 
wouldn’t understand how they would tell it to me. 


Q. Now, some days after you second meeting with Domer 
did Mr. Domer again call you and tell you that he had heard 
that somebody else was going to buy this property? A. I 
think so. 

Q. And didn’t you tell Domer not to worry about it, that 
Bell had already bought the property? A. No, sir. I think 
when he called me I said, “I haven’t heard a thing about 
it. I will find out.” 

Q. And what happened; did you find out? A. I think I 
called up and found out, and then I was told that a Mr. 
Fisher— 

Q. Who did you call up? A. Mrs. Carter and Mrs. 
Morgan. 

Q. What did you ask them? A. I told them what Mr. 
Domer said. 

Q. What did Mr. Domer say? A. Mr. Domer had said 
there was somebody else negotiating for the property, as I 
recall it. I don’t remember just what he said, But, in any 
event, the indication that I got from Domer was that some¬ 
body else was negotiating to purchase the property, and I 
told him that I hadn’t heard a thing about it but I would 
find out. 

I called up and found out that Mr. Fisher was there and 
had offered $17,000 for it. I then called Domer right back 
and told him that an offer of $17,000 had been made for 
the property. 

Q. Did you tell him anything else? A. Not that I recall. 

Q. Did you say anything to him about would it be pos¬ 
sible for him to get Mr. Bell to pay more than he had 
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already contracted for? A. Yes; I remember that. I re¬ 
member that I said, “Why don’t yon get your man”—now 
that you mention it—“See if your man Bell won’t increase 
his offer.” 

Q. Pardon me. Let me interrupt you a second. 

On a number of occasions you have used the expression 
“Your man Bell”— A. Your client Bell is what I might 
have used. 

Q. You remember using those precise words, do you? 
A. Yes. Precisely. 

Q. Very well; go ahead. A. Because on the morning 
when he first came with the contract I asked him couldn’t 
he get his client to increase his offer, and he said he didn’t 
think so. Then I asked if he would mind if I called his 
client, and that is the language I always used with 
reference to it because I thought at all times that Sandoz 
had found somebody who was interested in that piece of 
land and they would come to him from the way he put it to 
me—somebody had come to him and wanted to buy that 
piece of land and asked him to negotiate to go ahead and 
buy so Sandoz started negotiating buying it. And with 
that went over to Mrs. Carter, and that is the way I always 
understood it, and that is why I called him a client. 

Q. But you don’t know as a fact, do you, that your clients 
had not listed the property with Sandoz? A. No. No; I 
don’t know that. 

Q. In other words, they may have listed it with Sandoz? 
A. Oh, certainly. I have no knowledge about that at all 
because they have never consulted me about that at all. 

Q. So, in fact, they may have listed the property with 
Sandoz? A. Well, I would think Sandoz is a very reliable 
firm. 


So I had no idea of supposing that he was representing 
Mrs. Carter and Mrs. Morgan when he came in the office. 
My first question to him was, “This offer is not acceptable 
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to them. They are not happy about it. Can’t you get your 
client to increase it?” 

He said, “No.” His client wouldn’t go another cent 
further. 

Then I asked if I could call the client, and I called up 
Mr. Bell. 

By Mr. Rotwein: 

Q. And you stated in your conversations with Mr. Domer 
—you indicated to him would it be possible to get Mr. Bell 
to pay more money than he contracted to pay? A. That 
is right. 

Q. Now, right after this conversation you had occasion to 
call Mr. Bell, did you not? A. Yes; I did. While Mr. 
Domer was sitting there. 

Q. While Domer was sitting there? A. That is right. 

Q. And that was on Saturday, March 10, was it not? 
A. No. It seems to me that the time I called Mr. Bell— 
the first time I called Mr. Bell was before that. It wasn’t 
on a Saturday. 

Q. But I am talking on this occasion—. A. Oh, when he 
had called me to ask me if there was somebody else nego¬ 
tiating? 

Q. Right. A. I said I hadn’t heard anything about. I 
don’t know whether it was a Saturday or Friday or when 
it was. 

Q. But you did call Mr. Bell that day? A. Oh, yes; that 
is right. 

Q. Try to refresh your recollection. According to our 
records it is Saturday, March 10. Now that we have re¬ 
freshed your recollection, do you have any— A. Let me 
put it to you this way: I know that on a Saturday morning, 
if that will tie in with the dates, my memory is very clear 
on this, that on a Saturday morning I was at the office 
trying to get some work out. I had worked the night 
before until midnight. I was going to work that day until 
midnight and the next day, too. And I was at the office 
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and Sandoz—I mean, Domer came in, and I think we talked 
with Mr. Bell when he came in at that time. Anyhow, the 
idea was that Mr. Bell was increasing his offer to $17,000. 
No—I don’t think Domer came in. I think I talked with 
him on the phone. 

Q. Talked to Mr. Bell on the phone? A. I know I talked 
with Mr. Bell—I had never seen him—I know I talked with 
him on the telephone. 

Q. This particular Saturday that you were talking about, 
that Saturday, March 10, you called Mr. Bell? A. This was 
on a Saturday, and I talked with Mr. Bell, whether I called 
him or he called me I don’t know. I talked to Mr. Bell 
and I told Mr. Bell if he would increase his offer to $17,000, 
or maybe his offer had been increased to $17,000—in any 
event we talked about the $17,000 and I told him to get the 
contracts over to Mrs. Morgan and Mrs. Carter to be 
signed, that $17,000. Somehow or another, whether Domer 
came in with the contracts and we changed them, or 
whether he came in with the contracts changed, the 15,000 
was 17,000 and I initialed that change and I told Mrs. 
Morgan and Mrs. Carter that the contract would have my 
initials on it. 

As to signing that, I asked Mr. Bell wouldn’t he take 
the contract over to Mrs. Morgan and Mrs. Carter to be 
signed, and he said, “No; that was Domer’s job.” So I 
asked him to get a hold of Domer, and I think he got a hold 
of Domer and Domer called me, and I said, “Domer, get 
that contract over there to Mrs. Carter and Mrs. Morgan 
before 3:00 o’clock.” 

Then he said it wouldn’t be possible for him to get there 
at 3:00 o’clock. 

I said, “All right, you get it there before 4:00 o’clock 
and they will sign it.” 

So I called up Mrs. Morgan and Mrs. Carter and told 
them to expect Domer to come there before 4:00 o’clock, 
that this contract of Mr. Bell’s changed, with my initials 
on it, showing the change, and to sign it, go ahead and 
sign it, that the contract was all right. 


63 


So then what transpired, about 4:00 o’clock I got a call 
from Mrs. Carter telling me that Mr. Fisher, who was 
negotiating to purchase the property for a Mr. Brylawski 
was there and that he had a contract for $17,500, and I said 
to Mrs. Carter 4 ‘I told Mr. Domer to get to your place 
before 4:00 o’clock with the contract of Mr. Bell for 
$17,000, and don’t you sign that contract with Mr. Bry¬ 
lawski even though it is for more money because you have 
given your word that you would accept the $17,000. Now, 
don’t you sign it. Now, if Domer doesn’t get there, you 
go ahead and use your own judgment.” 

At 4:20, as I recall it, she called up and said, “Mr. Domer 
hasn’t gotten here at all What should I do?” 

I said, “I have washed my hands of it. You do what 
you want.” 

Q. Wken had she given you her word that she would 
accept $17,000? A. Sometimes during the course of that 
day, that morning or that noon. 

Q. The Saturday? A. This was all on the Saturday that 
I am talking about. Either that morning or that noon or— 

Q. Now, previous to your telling her that Domer had ■ 
called you and asked you whether there was anything to 
the rumor that somebody else was trying to buy the prop¬ 
erty— A. But I don’t recall that was a Saturday. 

Q. Previous to this time that she gave you her word that 
she would accept $17,000 sometime previous to that, Domer 
had inquired of you whether there was anything to the 
rumor that somebody other than Bell was trying to buy 
the property? A. That is correct. 

Q. And what did you tell Domer? A. I told him that I 
hadn’t heard a thing about it if there was such a thing 
going on, but I would find out. 

Q. And you did what? What did you do in order to find 
out? A. I called up Mrs. Carter and Mrs. Morgan and 
talked to them both. 

Q. And at that time they told you what? A. They told 
me that they had an offer of $17,000 from a man by the 
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name of Brylawski—and he must be a moving picture man 
or something because the name sounded like a moving 
picture—I recall that distinctly, and that Mr. Fisher was 
representing Mr. Brylawski and he had a contract right 
there for $17,000. 

Q. Wasn’t it right after that that you called Mr. Bell 
and you told Mr. Bell that you were embarrassed by your 
client’s action inasmuch as they were trying to get out of 
a contract that they had already accepted or that you had 
already accepted? Didn’t you call Mr. Bell and tell him 
that you were embarrassed by your client’s action in carry¬ 
ing on negotiations? A. No. I don’t recall doing that. 
I remember saying something to him like that, but I don’t 
recall calling him to tell him that. 

Q. Did you see him in your office? A. No; never. 

Q. Did you come over to Mr. Bell’s office? A. He may 
have called. I never saw Mr. Bell until the first day in 
my office when we took the deposition. 

Q. You do remember telling him something abput being 
embarrassed? A. I do. I do. And I think, however, that 
was on a Sunday. I think that was following this Satur¬ 
day that I am talking about wffien Mr. Domer didn’t get 
there before 4:00 o’clock. 

Q. I believe you testified that after Domer came and 
asked you regarding this rumor— A. He telephoned me, 
as I recall it. 

Q. —that you called your client and it was at that time 
that she gave you her word that she would accept $17,000; 
is that correct? A. No. I think that was on a Saturday 
morning. I think that was on a Saturday. Let me tell you 
this: This is a most minor matter that I had in my office at 
that time, and I was handling this as against my own will 
trying to help them out, because I wasn’t even going to 
charge a fee for it. So my recollection of it may be faulty 
because my mind was on everything but on this darn thing. 
I don’t know. It may have bee’n that Saturday morning or 
it may have been on a Wednesday or a Thursday. I don’t 
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have any recollection. All I know is that it transpired over 
a period of two or three or four days, as I recall it. 

Q. You also recall, do you not, that when you communi¬ 
cated this $15,500 offer to your client she had given her 
word that she would accept that? A. No, sir. That I don’t 
recall. 

Q. You don’t recall what happened on that $15,500 offer? 
A. No. All I recall was this, that Mr. Domer came in and 
I said that was a better offer than the original one was, and 
that I thought probably my client would accept that and 
I would recommend it, as I recall it. 

Q. And you did recommend it? A. Well, I think I did. 
I am not sure. I know I called them to tell them that I had 
the offer. 

Q. But you don’t remember what their response to it 
was? A. No. 

Q. Whether they accepted it or rejected it, or what? 
A. Frankly, I don’t remember. The next thing that I recall 
that I had been out of town some place. I don’t know 
where. And Mr. Domer called me up and he said, “I under¬ 
stand somebody is negotiating to buy that lot.” 

I said, “I have never heard anything about that.” 

That was early in the morning. So I immediately called 
up Mrs. Carter and Mrs. Morgan and found out Mr. Fisher 
had come in with the $17,000 offer. 

Q. When you told Domer that you would find out about 
this rumor— A. Yes. 

Q. —wasn’t it your understanding at least that the 
$15,500 contract had already been accepted, whether in fact 
it had or not? A. If we are going to enter into suppositions 
like that or understandings like that, I dare say that my 
recollection would be that the $15,000 was not accepted be¬ 
cause if it had been I would have said to Domer, 1 1 Bring 
it on over to the ladies and get them to sign it.” Exactly 
as I told Mr. Bell on Saturday morning, “You get the con¬ 
tract at $17,000, bring it over there and get them to sign it.” 

Q. Going back to this telephone conversation that you 
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had with Mr. Bell where you recall having said something 
about being embarrassed by your clients ’ action, was it 
at that time that you asked Bell whether it would be pos¬ 
sible for him to pay more money? A. I had asked him 
before to increase his offer. 

Q. And you at that time, if I recall, asked him— A. I 
asked him to increase his offer, and he did. 

Q. And do you recall Mr. Bell at that time telling you 
that if you would guarantee that you had authority from 
the parties to make a binding contract that he, Mr. Bell, 
might relieve the owners of the previous contract which he 
had made and make a new contract w T ith him at an increased 
figure? A. I don’t recall that. But I do recall telling Mr. 
Bell on numerous occasions that I had no authority to bind 
my clients. And I think on a Saturday, which we are talk¬ 
ing about, w’hen his offer was increased, when he increased 
his offer to $17,000, I told him then that I never had had 
the authority to bind my clients and I didn’t have authority 
to bind them then, but if he vrould take the increased con¬ 
tract at $17,000 over to my clients and get it there right 
then, I would advise my clients to go ahead and sign it, and 
he said that wasn’t his job, that was Domer’s job. So I 
asked him then to get a hold of Domer and asked him to 
get in touch with me. 

Q. You say on numerous occasions you told Mr. Bell that 
you didn’t have authority to sign on behalf of your clients? 
A. To bind my clients. 

Q. What do you mean by “numerous occasions”; two 
occasions, or do you really mean numerous occasions? 
A. Let’s say three or four occasions. 

Q. Three or four different times you told Mr. Bell that 
you did not have authority to bind your clients ? A. That 
is right. 

Q. Was it in response to an inquiry from Mr. Bell as to 
whether you had authority to bind your clients? A. I think 
on that Saturday morning he asked me what my authority 
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was and I said, “I have no authority to bind my clients. 
All I can do is to advise them.” 


Q. Do you recall Mr. Bell calling you back a short while 
later in which conversation he made the following state¬ 
ment, or statement in substance, which is as follows: Do 
you have specific authority to bind your people because I 
do not w’ant to give up my rights under my previous con¬ 
tract if in fact you do not have any right to enter into a 
new contract for them? A. I have no—I would say that 
that conversation never took place because I don’t re¬ 
member a word of it. 

Q. Did you not tell Mr. Bell at that time that you had 
specific authority but you wanted to make doubly sure and 
that you would call your principals to confirm it? A. No, 
sir. 

Q. You did not tell Mr. Bell that? A. No, sir. Because 
what I told him at all times was that I had no authority 
to bind them. 

Q. But did you call after that conversation? Did you 
call your clients? A. After the contract was increased to 
$17,000 I called my clients to tell them that Mr. Domer was 
coming there. 

Q. You recall, if I understood your testimony, Mr. Bell 
calling you back. We have the first telephone conversa¬ 
tion that day in which you discussed— A. No. I don’t 
know how many times I talked with him that day. 

Q. It was more than once then? A. No. My thought is 
it was only once. 

Q. You don’t recall the second occasion? A. I recall a 
conversation. Now, there may have been five or six, but 
to me it was all one conversation, as I recall it. 

Q. Do you recall telling Mr. Bell that you would check 
with your clients to confirm your authority? A. No, sir. 
I remember this, that I told him that if he would make 
his offer $17,000 I would tell my clients to accept it. 
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Q. To accept it? A. Yes, sir. 

Q. Then you did call your clients? A. I did call my 
clients and told them that Mr. Domer was coming there. 

Q. Just tell me exactly what your conversation was be¬ 
tween you and your clients. A. I couldn’t. 

Q. The substance of it? A. As I remember the trend of 
events, Mr. Bell was supposed to call Domer to ask Domer 
to change a contract, or something, to make it 17,000, that 
I had asked Mr. Bell to take that contract over to the 
ladies because I didn’t have time—I was so dam busy and 
I wouldn’t do that—would he take it to the ladies and get 
it signed. Something along that line. Mr. Bell said, “No. 
That was Domer’s job.” 

“What was he hiring Domer for,” as I recall it. 

So Domer—then he was supposed to call Domer. Domer 
called me back and I said to Domer to be there before 
3:00 o’clock. And Domer said that he couldn’t make it 
before 3:00 o’clock. I said, “All right, make it there before 
4:00 o ’clock and I will tell the ladies not to sign anything 
whatever until you get there and to go ahead and sign your 
contract when you get there.” 

So the ladies waited for Domer. That is all I remember. 
Then I got a call, I think it was 4:00 o’clock, and then I 
got another call about twenty minutes later saying that 
Mr. Domer still hadn’t gotten there. I said then, “I throw 
up my hands; you go ahead and do what you want to do.” 

Q. If I understand you correctly, you don’t recall telling 
Mr. Bell that you were going to call your clients to confirm 
your authority but you did call your clients and communi¬ 
cate to them the $17,000 offer; is that right. A. I did. 

Q. Don’t you recall, Mr. Merrier, right after that calling 
Mr. Bell and telling him that you had accepted the contract 
on behalf of your principals by signing it? A. No, sir. 

Q. You don’t remember telling him that you had signed 
it? A. I never did tell him such a thing. 

Q. Didn’t you in fact on that occasion sign the contract 
for $17,000? A. No, sir. I initialed the change on the con- 
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tract so my clients would know that was the proper con¬ 
tract form. 

Excerpts from Deposition of W. S. Domer. 

By Mr. Mercier: 

Q. Now, Mr. Domer, will yon give your name, your 
address, your occupation, and the name of your employer? 
A. William S. Domer, Sandoz, Incorporated, real estate 
brokers, No. 2 Dupont Circle. 

Q. Mr. Domer, did there come a time when you met a 
Mr. and Mrs. Martin Bell? A. That is true. 

Q. Would you tell us the circumstances under which you 
met Mr. and Mrs. Martin Bell? A. Let me make a cor¬ 
rection. I have never met Mrs. Bell except by telephone. 
Mrs. Bell called into the office with regard to the prospective 
purchase of a piece of property, and when that call came 
into the office I was the one who received it This was in 
regard to houses; and the houses that I suggested were 
not the type that Mrs. Bell desired, and it later developed 
that they would be interested in lots and building a house 
as they would want it. This was in February of 1951. 


A. (Continuing) On March 1 of 1951, by letter to Mrs. 
Bell I submitted four properties, lots, to be exact, in the 
Massachusetts Avenue Park area, which they desired, 
which she desired. One property being Lot 3 in Square 
2124, the type of lot they desired in that the lot sloped away 
from the street and they could build a multi-storied house 
in the rear with a one-story house in the front. 

Q. May I see the letter? 

(The letter referred to was handed to Mr. Mercier by 
the witness.) 

A. This letter included plats of the properties. 
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By Mr. Mercier: 

Q. Mr. Domer, in order that this letter might not go out 
of your files, I will ask you to read it for the record. 
A. “March 1, 1951. 

“Mrs. M. W. Bell, 1475 Euclid Street, Northwest, Apart¬ 
ment 501, Washington, D. C. 

“My dear Mrs. Bell: 

“Enclosed please find two sketches showing four lots. 

“The lot on 30th Street, which is Lot 39 in Square 2124, 
is listed for sale at $15,000, and I believe it can be pur¬ 
chased for around $10,000; or if the whole should not be 
desired, there is a possibility it could be split in half at 
about $7,500. Although there appears to be a very heavy 
slope toward the street, the contour of the ground is in 
three or four terraces, making comparatively easy build¬ 
ing. 

“Lot 3 in Square 2124, on Woodland Drive, is listed at 
$30,000, but I am sure, as this lot has been there for some 
time, it will bring considerably less. There is a possibility 
of splitting this lot in half also, as you will see from the 
dimensions. 

“Lots 829 and 833 in Square 2140, shown on the sketch 
as being on a parkway. The balance of the parkway’s name 
is unknown. This has 7,200 square feet and is listed at 
$10,000. I am sure an offer of under $10,000 would be 
entertained. 

“Lot 42 in Square 2200 is listed at $7,000. We under¬ 
stand this lot can probably be bought for around $6,000. 

“Should you desire to have me take you to see these lots 
at any time, or should you desire any more details, please 
do not hesitate to call on me. 

1 ‘ Sincerely yours, 

W. S. Domer.” 

Q. Now, Mr. Domer, you had been asked by Mrs. Bell to 
find a piece of property for them; is that right? A. That 
is true. 
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Q. And other than these fonr pieces listed in this letter, 
you had suggested other pieces of property to them! 
A. Others by phone. 

Q. By phone. ?. 

Did there come a time when you met Mrs. Bell? A. I 
have never met Mrs. Bell other than by telephone. 

Q. Did there come a time when you met Mr. Bell! A. I 
met Mr. BelL 

Q. Could you tell us when? A. Friday, March 2. 

Q. And where did you meet him? A. In Mr. Bell’s office. 

Q. What was the purpose of the meeting? A. To deliver 
a topographical map of the property known as Lot 3 in 
Square 2124. 

Q. Where had you procured that map? A. I procured 
this map from Mr. Mercier at his office. 

Q. Just say from you. A. Oh. From you. All right 

Q. How did you come to procure that map from me? 
A. Mr. Bell asked me by telephone if there was a topo¬ 
graphical map available on this particular lot. This pro¬ 
perty had been listed prior by Mrs. Morgan, or rather by 
—the original listing was in the name of Commander 
Morgan, Commander L. E. Morgan. 

Q. When was that listing.by Commander L. E. Morgan? 
A. The listing by Comamnder L. E. Morgan was 4/5/37. 


Q. The listing was by Commander Morgan? A. L. E. 
Morgan. It doesn’t say Commander Morgan. It says 
L. E. Morgan, and whether that was Commander or Mrs. 
Morgan, I don’t know. 

Q. You know what Mrs. Morgan’s name is? A. I don’t 
know whether she gave the name of L. E. Morgan or—that 
is the way it was written down in the office. 

Q. L. E. Morgan? A. L. E. Morgan. 

Q. And you knew a Commander Morgan, didn’t you? 
A. Very dimly. 

Q. But you did know him? A. Just very, very slightly; 
yes. 
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Q. And he was a commander in the Navy? A. Retired, 
class of 1904, the Naval Academy. 

Q. And you were also a Naval Academy man? A. That 
is right. 

Q. Now, did there come a time when you submitted a 
proposed contract of sale of that Lot 3 to Mrs. Morgan and 
Mrs. Carter? A. Yes; that is true. 

Q. Pursuant to the subpoena that you were served with, 
did you bring a copy of that proposed contract with you? 
A. That is true. 

Q. May I see a copy of that proposed contract? 

(A copy of the proposed contract, referred to above, was 
handed to Mr. Mercier by the witness.) 

Mr. Mercier: I ask that this contract be— 

Mr. Rotwein: May I examine it again to make sure? 

This is the original? 

The Witness: That is the carbon. 

Mr. Mercier: Carbon. 

The Witness: Do you want the original? 

Mr. Rotwein: The carbon is all right. 

You initialed the copies, too? 

Mr. Mercier: I changed all three and initialed all three 
copies. 

Now I ask that this contract be marked for indentifica- 
tion as Defendants Morgan and Carter Exhibit No. 2 for 
identification. 

(Thereupon, a copy of a contract, referred to above, was 
marked Defendants Morgan and Carter Exhibit No. 2 for 
identification, and was retained by the witness.) 

Mr. Mercier: And offer it in evidence. 

(Defendants Morgan and Carter Exhibit No. 2, marked 
for identification, was offered in evidence.) 

By Mr. Mercier: 

Q. Now, Mr. Domer, I observe that on this contract dated 
March 6, 1951, the figures 15,000 have been stricken by ink 


with the figures 17,000 place above; that the written fifteen 
thousand have been changed with pen and ink to read 
seventeen thousand; and that below that figure, the figure 
15,000 has also been changed in pen and ink to read 17,000; 
and that the initials L. H. M. appear alongside these 
changes. 

Do you have any recollection with reference to that at 
all? A. I have. 

Q. Would you give us what your recollection is? A. On 
Saturday, March 10, you called and advised me that there 
had been an offer to one of the owners without your know¬ 
ledge for $17,000 and that you felt honor bound to Mr. Bell 
to deliver the lot if Mr. Bell would agree to $17,000 he 
could have it. You and Mr. Bell talked on the— 

i 

Q. Now, Mr. Domer, did there come a time when I asked 
you for a copy of this contract? A. Yes. 

Q. Could you tell us what date that was? A. 5/22/51. 

Q. Now, at that time, when I first talked with you on the 
telephone, you suggested that you would bring me a copy 
of the contract, did you not? A. That is true. 

Q. And then subsequently d\\\you call me up? A. Sub¬ 
sequently I decided I should be advised by both sides and 
called Mr. Bell’s attorney, Mr. Eotwein, who advised me 
not to show the contract and that ’Mercier should get a 
copy by process of law. Mr. Mercier was so advised. You 
were so advised. 

Q. Did you make a note of that? A. I made a note of 
that on the date. 

Q. May I see that note? 

(The note referred to was handed to Mr. Mercier by tbc^> 
witness.) 

Q. And this note repeats just what you have just now 
testified? A. That is true. 

Q. In other words, the note is dated May 22, 1951— 

A. That is true. 
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Q. I shall read it for the record: 

“Mercier requests to see contract. Bell’s attorney, Mr. 
Rotwein, advises not to show it and that Mercier should get 
a copy by process of law. Mercier so advised.” 

Now, Mr. Domer, coming back to the initials appearing 
where the changes occur on the proposed contract, dated 
March 6, 1951, were you present at my office when those 
changes were made? A. That is true. 

Mr. Rotwein: What date was that, if you will pardon me? 

Mr. Mercier: The contract is dated March 6, 1951. 

By Mr. Mercier: 

Q. Those changes were not made on March 6, 1951? 
A. That is true. 

Q. What date were they made, if you know? A. On 
Saturday, March 10. 

Q. Could you tell me at whose suggestion those changes 
were made? A. At whose suggestion were the changes 
made, did you say? 

Q. Yes. From 15,000 to 17,000. A. Changes were made 
because of a phone agreement— 

Q. I asked at whose suggestion were the changes made. 
At Mr. Bell’s suggestion? 

Mr. Rotwein: Maybe you ought to ask him if he knows. 

By Mr. Mercier: 

Q. Do you know at whose suggestion those changes were 
made from 15,000 to 17,000? A. That is what I was getting 
ready to answer. 

Q. All right, suppose you answer it in your own way 
then. A. You and Mr. Bell talked on the phone and both 
told me that you had agreed on a price of $17,000, the con¬ 
tracts being in your— 

Q. Now, just a moment. 

Did you overhear that telephone conversation? A. No. 

Q. Wasn’t this change from 15,000 to 17,000 made be¬ 
cause Mr. Bell decided to increase his offer to 17,000? 


Mr. Rotwein: I am going to object to that as being lead¬ 
ing and'putting words in the witness’ mouth. 

By Mr. Mercier: 

Q. Do you know how the suggestion was made for the 
change ? A. I could only give you an answer in that on the 
10th of March, which was Saturday, you called and advised 
me that there had been an offer taken to one of the owners 
without your knowledge for 17,000, and as you felt honor 
bound to Bell to deliver the lot if Bell would raise to 17,000, 
he could have it. At which time I told you to talk to Mr. 
Bell, as you had talked to him before, and you and Mr. Bell 
came to an agreement over the phone, both calling me and 
advising me of the fact. 

Q. You don’t know that we came to an agreement, do 
you? A. I know only in that both of you advised me, that 
was true. 

Q. Now, isn’t it true, Mr. Domer, that you were told to 
come to my office to pick up this contract with the changes 
on it to the effect that Mr. Bell has increased his offer to 
$17,000? A. That is true. 

Q. Why did you come to my office? A. To pick up the 
changed contract. 

Q. While you were in my office, did I make a telephone 
call? A. Yes. 

Q. To whom? A. To Mrs. Carter. 

Q. In that telephone call was anything mentioned with 
reference to the initialing which I had made where the 
changes appear from 15,000 to 17,000? A. Yes. 

Q. All right, would you tell us? A. You advised Mrs. 
Carter that you had changed the contract from 15,000 to 
17,000, that Bell agreed to pay that, and for her to sign the 
changed contract as initialed by you. 

Q. Haven’t you got that conversation a little bit wrong, 
Mr. Domer? Isn’t it a fact that what occurred was that 
I told Mrs. Carter that I had changed the contract in 
accordance with Mr. Bell’s offer of 17,000 and that I 
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initialed the changes so that she might see when yon 
brought the contract to her that this was the one tfiat I was 
discussing with her on the telephone? 

Mr. Rotwein: At this point I am again going to object 
to putting words in the mouth of the witness. You asked 
him a direct question. 

A. That is true, to the extent that you were identifying 
the contract that she was to sign. 

• •#•••••#* 

By Mr. Rotwein: 

Q. Mr. Domer, on what date was it that you went to see 
Mrs. Morgan with the $17,000 contract? A. I didn’t go to 
see Mrs. Morgan with the $17,000 contract. 

Q. Was it Mrs. Carter that you went to see? A. Mrs. 
Carter. 

Q. On what date was that? A. That was on Saturday, 
March 10th. 

Q. What time was it that you arrived there? A. 4:20. 

Q. Did you have a conversation with Mrs. Carter at that 
time? A. Yes. 

Q. In the course of those conversations, did Mrs. Carter 
tell you that although she had signed a contract with Mr. 
Brylawski she had previously authorized Mr. Mercier to 
accept Mr. Bell’s contract in her behalf? A. No. 

Q. What did she tell you? A. She said she had signed 
a previous contract. 

Q. Did she say anything about having accepted Mr. 
Bell’s contract or having authorized Mr. Mercier to accept 
Mr. Bell’s contract? A. Mrs. Carter did not say anything 
about that. 

Q. Did she at any time ever tell you on that date or any 
other date that she had authorized Mr. Mercier to accept 
a contract? A. Mrs. Carter never did. 

Q. Had Mrs. Morgan ever told you that she had author¬ 
ized Mr. Mercier to accept a contract in her behalf? A. In 
a telephone conversation with Mrs. Morgan afterwards. 
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Q. On what date? A. The same date, but in the after- | 
noon. 

Q. She told you she had authorized— A. She told me 
that she had accepted through Mr. Mercier the contract, 
and, further, that if there should be an auction sale that 
we should know something about it before the deal was 
closed, and she was very much embarrassed about it. 


Q. Now, on what date was it, Mr. Domer, that Mr. Mer- | 
cier initialed the contract in question? A. On Saturday, 
the 10th. 

Q. Did you see him initial it? A. That is true. 

Q. Did he indicate to you at that time that that consti¬ 
tuted an acceptance of the contract? A. That was my 
understanding. 

Mr. Mercier: Just a moment. 

Mr. Rotwein: I am asking the question. 

Mr. Mercier: He is not answering the question. 

Mr. Rotwein: Object for the record. 

Mr. Mercier: I object because he is not answering the 
question. 

Mr. Rotwein: You have made your objection. 

By Mr. Rotwein: 

* 

Q. Will you tell us what Mr. Mercier said to you, if any¬ 
thing, at the time that he initialed the contract? A. Mr. 
Mercier initialed the changes, as we have mentioned before, 
called Mrs. Carter on the phone, told her that he had 
changed the contract of Mr. Bell. He tried to get me there 
at 4:00 o’clock but I couldn’t get there and he made it 4:30. 
And that she was to sign the contract as changed by him 
and initialed in the margin by him, identifying the contract. 

Q. Did Mr. Mercier say anything to you about it being a 
deal? A. The exact words used I wouldn’t be able to say. 

Q. What did he say to you? A. Except that as far as I 
was concerned, and as far as he was concerned, and as far 
as everybody was concerned at that moment it was closed 
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up. It was a question of getting the signatures on it just 
to comply to show that they had signed the contract. 

Q. In your direct examination I have a note under what 
happened when initialing occurred, Mr. Mercier asked you 
that, and you said something about tell him it is a deal at 
$17,000. Did you testify to something like that during 
direct examination? Mr. Mercier asked you what hap¬ 
pened when the initialing occurred. You started to answer 
it and say that—and I have a note here: Tell Mr. Bell it 
is a deal. A. I don’t think I used that word. 


By Mr. Mercier: 

Q. They asked you to locate a piece of property for 
them, did they not? A. Asked me if I had any property 
listed in accordance with their verbal specifications. 

Q. Asked you to locate a piece of property for them? 
A. Then I suggested property that might fall into that 
category. I am sure that I wasn’t the only agent that they 
were working with. 

Q. Mr. Domer, Mrs. Carter never signed that contract 
with Mr. Bell, did she? A. No. 

Q. Mrs Morgan never signed that contract with Mr. Bell 
did she? A. No. 

Q. And Mr. Allen never signed that contract with Mr. 
Bell, did he? A. No. 

Q. Did anyone sign that contract at the place where the 
contract is generally accepted? A. No. 

Q. Anyone on behalf of Mrs. Morgan, Mrs. Carter, and 
Mr. Allen ever sign at the place where you generally accept 
a contract? A. Not on the line where it is marked seller. 

Q. Now, in your notes that I have before me you have 
this note under date of March 6,—first of all, in these notes 
I notice that there have been several changes made in 
them. When were these changes made? A. Those changes 
were made after transcribing them from the little individual 
slips of paper which I had at the office and at home and 



combined them all onto one sheet. It was all after I re¬ 
read it. 

Q. After you combined them tail into one sheet, you 
changed them, didn’t you? A. Just the wording where I 
see I said stated and where it looked like started. It was 
my own poor writing really. 

Q. Your first note over here says—I am going to read it 
correctly—“Tuesday, March 6, drew original offer for Bell 
and submitted to Mr. Mercier.” Is that correct? A. I sup¬ 
pose so. He is reading my writing, if he can read it 

Q. That is, “Drew original offer for Bell and submitted 
to Mr. Mercier.” A. Yes. 

Q. Under the same date you had, “Mr. Mercier stated 
. . .”—then you changed that to “Mr. Mercier asked me 
...”—is that correct? A. If you see where it says stated, 
it looks like it may have been an r, which could have been 
started. Again my poor handwriting. 

Q. So you changed that to mean ask? A. To ask me. 

Q. Now, this note keeps on reading: “Mr. Mercier asked 
me to try and get offer raised to $18,000.” A. Correct. 

Q. He also talked to Mr. Bell by telephone, who said 
no, so Mr. Mercier asked me to see Bell. A. Correct. 

Q. “And try to get offer raised.” A. Correct. 

Q. Is that correct? A. Yes. 

Q. Now, on cross examination you stated that after you 
went to Mrs. Carter’s apartment on March 10, Saturday, 
and she advised you that she had signed a contract with 
Mr. Brylawski, you then talked with Mrs. Morgan? 
A. That is right. 

Q. Didn’t Mrs. Morgan advise you that she had also a 
contract with Mr. Brylawski? A. That is right. 


Q. Now, when you left my office, the fact is that you were 
supposed to get to Mrs. Carter’s apartment by a certain 
time, whatever the time was? A. Correct. 
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Q. I say that the time was 4:00 o’clock. You say it was 
4:30. And that you didn’t have a contract until they signed 
it—wasn’t that your understanding? A. No. 

Q. In other words, your contract was good even though 
they didn’t sign it? A. My contract, as I understood it, 
was in full force when I left your office and you had made 
the arrangements. It was my understanding that you could 
close that contract and it was merely a matter of form to 
have your principals sign it. 

Q. Now, Mr. Domer, please tell me in what language I 
told you that. You know that I never told you any such 
thing. Now, please tell me in what language I ever told 
you that. A. Mr. Mercier, go back before the $17,000 prop¬ 
osition. 

Q. Let’s stay on the $17,000 proposition because the 
$15,000 proposition is all gone because he increased his 
offer to $17,000. A. That is true, but by the same token— 

Q. Did I ever tell you that I had a power of attorney from 
these people? A. You never told me you had a power of 
attorney. 

Q. Did you ever see a power of attorney that I had from 
these people? A. No. 

Q. Did you ever see any writing authorizing me to sign 
on behalf of Mrs. Carter and Mrs. Morgan? A. No. That 
is true. 

Q. And isn’t it a fact that you were to be there by 4:00 
o’clock? You say 4:30. I say 4:00 o’clock. Because I 
told you if you are not there before that time Mrs. Carter 
and Mrs. Morgan would sign the contract for Mr. Bry- 
lawski? A. No, sir. 

Q. What was the idea of the deadline at 4:00 o’clock or 
4:30, whatever it was? A. The deadline was because Mrs. 
Carter could not see me before 4:00 o ’clock. 

Q. Why, Mr. Domer, you testified a little while ago, that 
I called Mrs. Carter and I made arrangements for her to 
see you at 3:00, but you couldn’t get there at 3:00. A. No. 
I beg your pardon. I didn’t testify that you tried to make 
arrangements to see her at 3:00. 
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Q. The record will speak for itself on that. A. I think 
it will. I think it will speak for itself, sir. 

Q. At that time there was no contract pending with any¬ 
one else? A. As far as I knew, no. 

Q. There was no contract pending with Mr. Brylawski at 
all? A. As far as I knew, there was an offer in, but, I 
mean, it hadn’t been accepted. 


Q. Directing your attention to March 2, did you have 
occasion on that date to talk to Mrs. Morgan? A. Yes. I 
talked to Mrs. Morgan on March 2. 

Q. What was the conversation you Had with Mrs. Mor¬ 
gan? A. Mr. Bell had asked me if there was a topographi¬ 
cal map of the property and told me he might be interested 
in the property. Mrs. Morgan being the one who had listed 
the property, I called her and asked her with regard to the 
topographical map. Mrs. Morgan referred me to Mr. Mer- 
cier, said that she was sure that he had a topographical 
map. And in our conversation I told her I had someone 
interested in the property. She said, 4 ‘Go to Mr. Mercier. 
I am sure he has got the topographical map as one has been 
made, and any further business regarding the lot, take it 
up with him.” 

Q. On March 6, did you have occasion to talk to Mr. 
Mercier? A. On March 6, yes. 

Q. Was it in connection with a $15,000 contract that you 
saw Mr. Mercier? A. That is correct. 

Q. Did any conversation take place at that time between 
you and Mr. Mercier? A. Naturally, there was consider¬ 
able conversation, and at that time also Mr. Mercier talked 
to Mr. Bell and he indicated that—I mean, he told me to see 
if I couldn’t get the $15,000 increased after his telephone 
conversation with Bell, and Bell said no, he wouldn’t raise 
it, Mr. Mercier asked me to go to Mr. Bell and see if I 
couldn’t get the offer raised but told me not to lose it. 
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Excerpts from Deposition of Kathleen Morgan 

Examination by Counsel fob Plaintiff 
By Mr. Rotwein: 

Q. Will you please state your full name? A. Kathleen 
Cecil Morgan. 


Q. Is it a fact that some years ago the property on Wood¬ 
land Avenue was listed by you and Commander Morgan 
with the Sandoz Agency? A. Yes. With Sandoz and sev¬ 
eral others. 


Q. You stated a moment ago, Mrs. Morgan, that the first 
connection you had with Commander Domer was when he 
called you; is that correct? A. Yes. 

Q. Do you remember on what date it was that he first 
called you? A. Saturday, March 12. 

Q. That was the first telephone conversation you have 
ever had wuth Commander Domer? A. As far as I know. 
As far as I can recall. 

Q. Now, I am going to refresh your recollection on that 
if I may. 

In answer to my last question, what date did you say you 
recalled having talked to him? A. I think it was the day 
he phoned about the property. 

Q. He called you about the property? A. Yes. 

Q. What did he ask you at that time? A. Well, it was— 
he didn’t ask me anything. He just more or less made 
statements. 

Q. Will you please state what the substance of your con¬ 
versation was with Commander Domer when he first tele¬ 
phoned you? A. It was March 12th—wasn’t it Saturday, 
March 12th? 

Q. We will clear up the date. A. Yes; I think it was 
Saturday, March 12th. 

Q. Saturday, March 12th? A. Yes. 
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He phoned me that he had called at my sister’s and 
that— 

Q. Your sister, Mrs. Carter? A. My sister, Mrs. Carter. 

And that he was very much shocked to find that she had 
signed a release—well, not a release—signed a paper giv¬ 
ing her consent to sell the property. And he said that it 
should never have been done, and that his client was going 
to be furious about it. 


Q. Did you on any occasion ever refer Commander 
Domer to Mr. Mercier? A. Not that I know of. 

Several companies, you see, have been interested in that 
property, as well as wanting me to sell my home; and they 
phone and I often tell the maid to just say, well, if any¬ 
body—I am not going to sell the home—refer them to Mr. 
Mercier, you see; so I do not know whether Mr. Domer, 
Commander Domer, phoned me and either my maid or I 
told him to call up Mr. Mercier or whether he went direct 
to Mr. Mercier or not as people had in years past, because, 
you see, we have had that property for a long time. 

Q. And Mr. Mercier has been representing you for a long 
time, has he? A. Yes; he has been my lawyer for a long 
time. 

Q. And it has been your practice when anybody called 
about that property to refer them to Mr. Mercier? A. Yes; 
because I couldn’t do anything. I wasn’t well enough many 
times. I have been under the doctor constantly. I would 
never have been well enough, anyway, to negotiate sales 
and see that the papers were made out legally correctly. 

Q. I see. A. Mr. Mercier had that power. He was sup¬ 
posed to help me in that way. 

Q. Did you ever tell him to help you that way? A. Oh, 
he was always supposed to look into the papers to see that 
they were legally made out. 

Q. You say you have been ill for sometime, have you? 
A. Well, I think probably most of my life. But I have also 
traveled a great part of my life, too. Some of us had a 
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hard time physically, and I had operations when I was a 
very young girl, and it has caused a great deal of pain 
all my life, but I have had a wonderful time just the same. 

Q. So it wasn’t only this property, it was just any prop¬ 
erty that people "wanted to deal with you that you didn’t 
feel well enough to actually deal with them yourself; is that 
correct? A. I wouldn’t Yes. 

Q. You just left that up to Mr. Mercier? A. Yes. 

Q. Did you say you left it up to him but you never gave 
him a written power of attorney, did you? A. Definitely 
not. 

Q. Never gave him anything in writing; you just told him 
orally? A. He had no power of attorney. Why would I 
have to sign papers ? 

Q. You just told him orally to negotiate for you? You 
told him in conversation to negotiate for you; is that 
correct? A. Well, I don’t now exactly what you mean by 
“negotiate.” Naturally, if somebody came about a piece 
of property, well, I would see what—find out what they 
are offering, and if you think it is worthwhile, well— 

Q. Accept it? A. Oh, no. 

Q. You never told him if he thought it was worthwhile 
to accept for you? A. No. No. Well, of course not. 


Q. Would you tell the people this or would you have 
Mr. Mercier tell the people that? A. Well, probably Mr. 
Mercier would be the one to do it. 

Q. Would you instruct him how much to ask? A. No, not 
necessarily. 

Q. Just left it up to him? A. Yes. I left it up to him 
because he has no final power at all; it was just up to him 
to use his judgment. 


By Mr. Mercier: 

Q. Did you finally accept an offer for the property? 
A. Yes. 
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Q. Whose offer did you accept at the time that Com¬ 
mander Domer was negotiating with you? A. A Mr. Fisher 
came and went to Mr. Mercier’s office and he offered 
a higher price for the property than Mr. Bell, and Mr. 
Bell accepted the higher price, and Mr. Bell would have 
gotten the property at the higher price had Commander 
Domer kept his appointment and not kept us waiting for a 
long period showing such indifference that we though, well, 
he didn’t care. We had never signed any papers. We never 
received any money, and we felt that we could either stop 
the sale entirely and decide to wait until we got higher 
prices or take the cash that was offered to us. 

Q. By whom? A. By Mr. Fisher for that gentleman 
there (indicating Mr. Brylawski). I am sorry, I don’t— 

Mr. Brylawski: Mr. Brylawski. 

The Witness: Mr. Brylawski. 

And then when Mr. Domer arrived—We waited until 25 
minutes after 4:00. Had an appointment at 4:00 o’clock 
at my sister’s. Commander Domer and Mr. Fisher. Mr. j 
Fisher got there at a quarter to 4:00, and he and my sister 
phoned me frequently because they just didn’t—they just 
didn’t see what had happened to Commander Domer. 


Q. Now, Mr. Rotwein asked you if you understood what 
the issues were in this case. Do you know what that means, 
“the issues”? A. Well, “issues” are usually the points in 
dispute. 

Q. All right. [ 

Now, do you know what is in dispute in this case? A. I 
believe that in dispute in this case is that Mr. Bell says, 
claims that we signed papers and accepted money from Mr. 
BeH. 

Q. Did you? A. And then Mr. Bell—we never did— 
after Mr. Fisher, as I said, had left my sister’s—immedi¬ 
ately after Commander Domer arrived and he was very 
angry that my sister had signed, sold the property. 
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Q. Now, had you at any time since I have been represent¬ 
ing you authorized me to accept any offer for any piece of 
property for you? A. No. Mine was always the final 
word. 


Q. Supposing, Mrs. Morgan, for the record you state 
just how far any authority has ever gone that you have 
ever given me since I have been representing you. A. Well, 
you have helped me make out my will. 

Q. That is right. 

Q. You make up my income tax returns. 

Q. That is right. A. An when the real estate people have 
come to me, I have told them to see my lawyer. 

Q. Right. 

For what purpose did you tell them to see your lawyer? 
A. Only to find out their offers and then to have you look 
over the papers to see if any papers were ever signed by 
me that, well, I didn’t get in a jam or something unneces¬ 
sarily. 

Q. Now, in that employment did I have any right to ac¬ 
cept offers for you? A. I really don’t know. 


Q. In the matter of these real estate sales that you are 
talking about, have I ever had authority to accept any offer 
without getting your approval of it? A. No. 

Q. Now, did Mr. Bell call you after Mr. Domer called 
you? A. Mr. Domer called me. 

Q. Then Mr. Bell called you? A. And we had a rather 
unusual conversation, because ordinarily I would never 
have spoken up to anybody the way I did to him, but he 
frightened my sister, and so I did speak to him. 

Q. We are talking now about the conversation with Mr. 
Bell. A. Oh, well, anyway—-well, Mr. Domer told—said— 
oh. 

Q. What did Mr. Domer say? A. That we would hear 
from Mr. Bell, that he was furious and that he was going 




to take us to court. And then Mr. Bell called and he said 
that we were dishonest women and that he was going to 
keep us in the courts as long as he could. And I told him 
that I didn’t see that we did anything wrong. Mr. Mercier 
had told us to use our own judgment, when the real estate 
people came, to sell the lot. And Mr. Bell’s real estate man 
was not there at 4:00 o’clock and did not arrive until 25 
minutes afterwards. Then approximately at 23 minutes 
after I said, “Let’s not wait any more then.” 

Q. That is all? A. “And you sign.” 

Because Mr. Fisher had an offer of $500 more, and he 
had cash right there with him for $17,500. If Mr. Bell had 
arrived and they talked it over, it might have been differ¬ 
ent, or Mr. Domer, Commander Domer. 

Mr. Mercier: That is all. 

Mr. Rotwein: I have a few more questions. 

The Witness: Then when Mr. Fisher went from my 
sister’s over to my house, and he had just left when Mr. 
Domer, Commander Domer, phoned, and then Mr. Bell 
called me. \ 

By Mr. Rotwein: 

Q. Were you at your sister’s at the time that— A. No, 

I wasn’t. My sister’s home is nearer town, and they went 
to my sister’s. They were supposed to go to my sister’s 
first and if she consented get her signature, and she phoned 
me for my consent. 

Q. And you gave her consent over the phone ? A. And I 
waited, wishing to have Commander Domer there. I didn’t 
know his name but, anyway, the representative from 
Sandoz. We waited from a quarter of 4:00 until 25 after. | 

Q. Let me ask you this, Mrs. Morgan—and I am a little 
confused and I am trying to straighten this out—if I under¬ 
stand you correctly, your sister called you while Mr. Fisher 
was over at her house; is that correct? A. Oh, yes. Ask¬ 
ing advice. “Do you think we need to wait?” 

Mr. Mercier said we could do as we want to. We had 
never signed any papers. We had never gotten any money. ! 
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Q. She told you that over the telephone? A. She told 
me and I knew it. 

Q. And you said that you never signed any papers? She 
told you that over the phone? A. Well, of course. 

Q. I see. A. Well, you know, that is the way we would 
talk back to each other, like that, because I have never 
signed any papers and she never signed any papers. We 
received no money from Mr. Bell. It was our property 
and if at the last moment we decided we wouldn’t sell to 
anybody, we had a perfect right to tear that up and say, 
“Well, we have decided it isn’t enough money and we are 
not going to sell it.” 

Q. Was this conversation with your sister before or after 
the time that you spoke to Mr. Bell? A. Oh, this was all 
1 before Commander Domer arrived and before we signed 
the paper, until finally I said, “Well, all right, Mr. Fisher 
wants to complete the business and we have waited for al¬ 
most 45 minutes, and you just go ahead and sign if you 
want to.” 

Q. I want to get clear— A. You see, it was the first 
time she had consented to sign. 

Q. If I understand you correctly, your sister called you 
and told you that Mr. Fisher was there at the house? A. 
Oh, yes. 

Q. Wanting to buy the property? A. Oh, yes. 

Q. And that that telephone conversation was prior to the 
telephone conversation you had with Mr. Bell; is that cor¬ 
rect? A. Oh, definitely. 

Q. Now, in that conversation with your sister, if I under¬ 
stand you correctly, you told your sister that she could 
sign; is that correct? A. Yes. I only gave my consent— 
you see, I was the second party. I only gave my consent 
about 23 minutes after 4:00. 

Q. Did you authorize your sister to sign for you? A. 
Oh, not for me. 

Q. Did she need your consent to sign for herself? A. 
Yes. Because she didn’t know whether we should wait 
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until 5:00 o’clock, 6:00 o’clock. We didn’t know what had 
happened to Commander Domer. 

Q. Mrs. Morgan, you said that Mr. Fisher came there 
with $500—is that correct—deposit? A. No. With 
$17,500. 

Q. But you said cash? A. Yes; in checks. 

Q. He came with $17,500 in checks? A. I think so. He 
had some checks. I didn’t bother to look at them. By that 
time I was too weary. I wasn’t well anyway. 

Q. So you don’t know whether he had $17,500 in checks, 
do you? A. No, not positively; no. 

Q. Did you know that Mr. Bell had already given $1,000 
on this property? A. Of course not. 

Q. Deposit. A. He hadn’t. 

Q. Do you know that to be a fact, that he hadn’t? A. 
Why, of course. 

Q. How do you know that to be a fact? A. I believe my 
lawyer. I think he is one of the most honorable men I have 
ever met, and he said he never accepted any money from 
Mr. Bell, and I assure you I never accepted any, or my 
sister never accepted any, and we never signed any papers. 

Q. Did your lawyer tell you definitely that Mr. Bell had 
not put a deposit on the property? A. Yes; he said he had 
never accepted any money from Mr. Bell. 

Q. Did he tell you Mr. Bell hadn’t put a deposit on the 
property? A. Yes. 

Q. You had a telephone conversation with Mr. Bell after 
you had spoken? A. Just after Mr. Fisher left. 

Q. After Mr. Fisher left your house? A. My house, yes. 
Then Commander Domer phoned, and that is when I learned 
he was from West Point because I said that he seemed to 
have been very rude, that he quite frightened my sister, 
and he said he had been brought up and taught to be very 
polite, you know, brought up by gentle folk, and he was a 
graduate of the Naval Academy. 

Q. I see. A. And he said that Mr. Bell was furious and 
that he was going to make lots of trouble for us. And 
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then Mr. Bell himself phoned and he showed how furions 
he was. 

Q. Tell me about the conversation you had with Mr. Bell. 
A. Well, I had no idea I was ever going to have to repeat 
it, you see, so I don’t remember very much. 

Q. Do you remember any of it ? A. Oh, yes; I remember 
some of it. 

Q. Suppose you tell us about it. A. Because I told you 
he said we were dishonest women and that we had no right 
to sell the property to anyone but to himself, that he would 
keep us in litigation, my sister and myself, and, of course, 
Mr. Allen, as long as he possibly could—for the rest of our 
lives, I think he said. And I was very sorry that Mr. Bell 
got so angry, and I tried to be very courteous and very 
polite in what I said. 

Q. What did you say? A. I remember definitely that I 
had no consciousness of having done anything dishonest, 
that I had been told by Mr. Mercier that whatever we did 
would be all right. He had looked at the papers, the sales 
papers, you know, the contract. 

Q. Did you tell Mr. Bell anything else? A. Oh, I sup¬ 
pose I may have told him that I was a widow, perhaps try¬ 
ing to soften his heart a little bit. 

Q. Did you tell Mr. Bell that you were sort of sorry about 
what had happened? Did you make any apology? A. 
Sorry that he was so angry. 

Q. Did you tell Mr. Bell it was true that you had pre¬ 
viously accepted his offer, Mr. Bell’s offer? A. I don’t 
think so. 

Q. Do you know whether or not you told Mr. Bell that? 
A. No; I don’t recall. I don’t remember. 

Q. In other words, you wouldn’t state that you did not 
tell Mr. Bell that? A. Well, I don’t see why I should have 
been sorry, because I got $500 more. 

Q. My question is this— A. Why should I have told Mr. 
Bell that we were sorry that we hadn’t sold to him? 

Q. Do you know whether or not in the telephone conver¬ 
sation with Mr. Bell you told Mr. Bell that you had ac- 
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cepted Mrs. Bell’s offer but that you found a higher offer 
and went ahead and made that? A. I may have. 

Q. You may have told him that? A. Yes. 

Q. Why would you have told Mr. Bell that? A. Because 
Mr. Mercier had said that Mr. Bell met the other gentle¬ 
man’s offer of seventeen thousand, and it would go to Mr. 
Bell as Mr. Bell had been the first to come to his office be¬ 
fore Mr. Fisher came to the office. 

Q. Mr. Mercier told you that? A. Yes. I mean that 
would be logical if they both offered the same amount. But 
when Mr. Bell’s representative did not come and we had 
$500 more offered to us, my sister and I saw no reason why 
we shouldn’t just accept it and close the deal. We saw no 
reason why we shouldn’t. 

Q. Even though you had accepted Mr. Bell’s offer? A. 
We had written nothing. We had signed nothing. 

Q. But you had had a conversation with Mr. Mercier, 
telephone conversation with Mr. Mercier? A. That Mr. 
Bell had met or that Commander Domer had met Mr. 
Fisher’s offer of seventeen thousand. 

Q. And when Mr. Mercier told you that, didn’t you tell 
Mr. Mercier to accept that offer, to accept Mr. Bell’s offer? 
A. Mr. Mercier couldn’t accept it 

Q. Didn’t you tell him to accept it whether he could or 
not? A. No. No. He couldn’t. 

Q. Did you tell him to tell Mr. Bell that it was accepted? 
Did you tell Mr. Mercier that he could tell Mr. Bell it was 
accepted? A. Not that I recall at all. 

Q. You might have told him that? A. I don’t recall ever 
saying it. 

Q. Do you recall not saying it? A. No; I don’t recall 
not saying it, or I don’t recall saying it. 
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Excerpts from Deposition of RnsseUe C. Carter 

Examination by Counsel for Plaintiff 
By Mr. Rotwein: 

Q. Will you please state your name? A. Russelle Cecil 
Carter. Put an “e” on Russell. 


Q. Did you employ him to represent you in this case or 
did your sister employ him for you? A. I did not. 

Q. Your sister employed him for you? A. I don’t know 
what my sister did. 

Q. You didn’t employ Mr. Mercier to represent you in 
this particular suit? A. No. 

Q. And he doesn’t now represent you ? A. He does now 
in this suit. 

Q. Did you employ him to represent you in this suit? A. 
It just came naturally. 

Q. It just came naturally? A. Yes. 
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QUESTIONS PRESENTED 

Did the Court below err in granting the motion for Sum¬ 
mary Judgment in favor of Appellees when the evidence 
before it on the claim of Appellant for specific performance 
of a contract for the sale of real estate at $15,000 consisted 
solely of a printed contract form not in any wise signed by 
Appellees as sellers, or anyone in their behalf, and which 
does not in any wise name the sellers? 
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In The 


UNITED STATES COURT UF APPEALS 

Fob The District of Columbia Circuit 


No. 11,297 


Martin W. Bell, Appellant, 
v. 

Kathleen Morgan, Russelle C. Carter and 
Fulton Brylawski, Appellees. 


BRIEF FOR APPELLEES 
MORGAN and CARTER 


COUNTERSTATEMENT 

on 

JURISDICTION 

Appellees do not question that the jurisdiction of the i 
Court is properly invoked under Title 28 USC, Sections 
1291 and 1292 so far as is concerned the order granting sum- ! 
mary judgment; but they do question that this appeal is or 
can be taken from the order denying Appellant leave to file | 
an amended complaint which leave was sought after the | 
Motion for Summary Judgment was granted. 

On October 22,1951 (J.A. 20), the lower Court entered an 
order granting the motion of the above named Appellees for 
Summary Judgment. 

On October 26,1951, Appellant filed a motion for leave to j 
file an amended complaint (J.A. 21), and on the same date 
he filed a motion to reconsider the order granting Appellees’ 
motion for Summary Judgment (J.A. 23). 



' Before the Court could enter an order on these two mo¬ 
tions, on November 16, 1951, Appellant perfected an 
appeal from the order of October 22, 1951 granting sum¬ 
mary judgment by filing and serving a notice of appeal. 
(J.A. 26) 

' The order denying Appellant leave to file an amended 
complaint was not entered until November 28, 1951, from 
which order no appeal was ever taken, nor could one be 
taken. 

i Thus the jurisdiction of this Court can be invoked only as 
to the order of October 22, 1951 granting the motion for 
summary judgment; Appellant having effectively by his 
notice of appeal and serving the same deprived himself of 
the right to complain with reference to the order of Novem¬ 
ber 28,1951 entered 12 days after his appeal was taken, or 
to have the lower Court enter such an order. See Barron 
and HoltzofF, Fed. Prac. & Proc., Volume 3, Sec. 1558, page 
376, and cases there cited. 

In addition, an order denying a motion for leave to file an 
amended complaint is one addressed to the sound discretion 
of the Court, and such an order is not reviewable on appeal 
and cannot be assigned as error in the Appellate Court. 
Stokes v. Hinden, 66 Appeals D. C. 34, 85 Fed. (2d) 200, and 
numerous other decisions of this Court. This has been the 
universal rule in this jurisdiction since 1810 and has not 
been changed hv the Federal Rules of Civil Procedure or 
any decision. 

COUNTERSTATEMENT OF THE CASE 

Appellant on March 12,1951 filed a complaint for specific 
performance and other relief in which he alleged (J.A. 45): 

“2. On or about March 7,1951, plaintiff and defend¬ 
ants entered into agreements in writing for the pur¬ 
chase and sale of Lot 3 in Square 2124 in the District of 
Columbia, the same being an unimproved lot. 


“3. In accordance with the provisions of said agree¬ 
ments, plaintiff paid to defendants the down payment 
stipulated therein and is ready, willing and able to per¬ 
form all of his obligations thereunder, but defendants 
refuse and continue to refuse to convey to plaintiff the 
aforedescribed real property despite demand therefor 
by the plaintiff.” 

Appellees in their answer denied the allegations of the 
complaint, and by their third defense stated specifically that 
they never did enter into agreements in writing with Appel¬ 
lant as alleged in his complaint; that Appellant at no time 
paid them the down payment as he alleged; and that they 
had never agreed to sell the property to Appellant (J.A. 4). j 
On October 5,1951, Appellees filed their motion for sum¬ 
mary judgment (J.A. 14) on the ground that, as evidenced 
by the printed form of contract on which Appellant relies to 
support his claim, there can be no dispute as to the fact that 
there never was an agreement in writing to sell to Appellant 
the land in question, and that Appellees were entitled to 
judgment as a matter of law. The motion was not thereto- I 
fore filed because Appellant refused to supply Appellees 
with a copy of the alleged “agreements in writing” on which 
he relied (J.A. 41), a copy of which he had in his possession 
(J.A. 42), and he ordered Sandoz, Inc., the real estate brok-1 
erage firm, which firm he had engaged in this transaction 
and which firm had the remaining copies, not to show and 
not to supply a copy of the alleged “agreements in writing” 
to Appellees excepting through a process of law (J.A. 73). | 
To the motion for summary judgment was attached the 
affidavit of Lucien H. Mercier (J.A. 15) to the effect that 
affiant had personally changed the figures on the contract | 
form from $15,000.00 to $17,000.00, as authorized by Appel¬ 
lant, and that he, affiant, initialed the change; that he then 
turned the contract over to the real estate broker (who had j 
been employed by Appellant) so that he could take the same 
to the Appellees to see if they would sign the same at the 
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increased price; that Appellees refused to sign the contract 
when submitted to them; and that neither he nor Appellees 
ever received from Appellant the $1,000.00 deposit men¬ 
tioned in the printed contract form; which said printed con¬ 
tract form was attached to the affidavit, after the same had 
been procured through legal process. 

' The printed contract form is reproduced in full at page 29 
of the Joint Appendix, and it is undisputed that Appellant 
relied on it and on it alone as being the “agreements in 
writing” alleged in his complaint. 

This printed contract form was drawn by the broker (J.A. 
79) who had been engaged by Appellant and his wife (J.A. 
45,69) to endeavor to locate a house or vacant lots, for them; 
it was then signed by Appellant; and Appellant then had 
his broker submit the proposed contract to Appellees as 
Appellant’s offer for the land in question. (J.A. 79). 

From this printed form, it will be observed that the sell¬ 
ers are in no way named therein; that the initialing occurs 
at the place where the figures “$15,000.00” were changed to 
“$17,000.00” and not at the end where provision is made 
for acceptance of the contract by the sellers; that the sellers 
never signed the same at the place provided for their signa¬ 
ture; and that the printed form contained the following 
language: 

“This contract, made in triplicate, when ratified by 
the seller, contains the final and entire agreement be¬ 
tween the parties hereto, and they shall not be bound by 
any terms, conditions, statements or representations, 
oral or written , not herein contained.” 

Immediately after the above language appears the signa¬ 
ture of W. S. Domer for Sandoz, Inc. (the broker); and im¬ 
mediately after that signature appears the following lan¬ 
guage: 


“We, the undersigned, hereby ratify, accept and 
agree to the above memorandum of sale and acknowl¬ 
edge it to be our contract. 

“March 6, 1951 “Martin W. Bell 

Purchaser 

“Accepted by Owner: 

“_19_ “_ 

Seller 

li _I 

Wife of Seller.” j 

The first page of the contract (JJL 29) shows the change 
in the figures and the initialing. It also shows a striking 
out of three lines without initialing, and nothing in the rec¬ 
ord explains this change. 

No other writing of any kind is in the record, nor was any 
other writing of any kind submitted by Appellant to the 
Court below in connection with the transaction in any wise 
identifying the sellers or having to do with the transaction. 

Peculiarly enough, while Appellant’s brief is devoted en¬ 
tirely to the argument that the initialing of the change in 
the figures in the contract constituted an acceptance of the 
contract by the duly authorized agent of Appellees, in his 
deposition, Appellant claims that his contract which was 
accepted by Appellees was the contract before the figures 
were changed from $15,000 to $17,000 and before the change 1 
was initialed, and not the contract as changed and initialed I 
His testimony on this score will be found at pages 41,42,43 
and 44, and will be found to be quite revealing. 

In other words, Appellant’s testimony shows that he is 
relying on an oral acceptance by telephone of a contract to 
purchase land for $15,000.00 in which contract the seller^ 
are not in any wise named, and which contract is not in any 
wise signed by appellees or by anyone on their behalf—in 
short, on the contract form before its change from $15,000 
to $17,000 and before its initialling. 



COUNTERSTATEMENT 

of 

POINTS RAISED ON APPEAL 

As Appellees see this case, the statement of the Points 
Raised on Appeal as made by Appellant represents what 
Appellant would like to argue as being the points but which 
the record does not permit as being points to be argued. 
The point raised on this appeal is simply stated to be, as 
follows: 

1. Did the Court below err in granting the motion for 
summary judgment when there was no dispute as to any 
material facts! 

SU MMAR Y OF ARGUMENT 

Briefly stated, Appellees’ argument will consist of the 
following points: 

1. Under Appellant’s sworn testimony in his deposition 
to the effect that he is seeking to enforce the contract 
before its change to $17,000 and before the initialling of the 
change, and not the contract after its change and initialling, 
the motion for summary judgment was properly granted 
because Appellant’s sworn testimony shows that he relies 
solely on an alleged acceptance communicated over the 
telephone. 

2. The motion for summary judgment was properly 
granted because there was no agreement or memorandum 
in writing satisfying the demands of the Statute of Frauds. 

3. The motion for summary judgment was properly 
granted because, irrespective of the Statute of Frauds, the 
printed form of proposed contract relied on by Appellant 
never matured into a completed contract. 


ARGUMENT 
Point 1 


Under Appellant’s sworn testimony in his deposition to the | 
effect that he is seeking to enforce the contract BEFORE | 
its change to $17,000 and BEFORE the initialling of the j 
change, and not the contract after its change and initial- j 
ling, the motion for summary judgment was properly j 
granted because Appellant’s sworn testimony shows that | 
he relies solely on an alleged acceptance communicated j 
over the telephone. 

If there ever was a case where the justification for the 
adoption of a rule such as that embodied in the Statute of 
Frauds is clearly shown, this is the case. As Appellant says 
in his Brief, the Statute was enacted in order to prevent the 
perpetration of a fraud. 

What do we have in this case? By his sworn testimony 
in his deposition, which deposition was before the-Court! 
below on the hearing of the motion for summary judgment, 
Appellant unequivocally based his claim for specific per-| 
formance, or a money judgment, on a contract which he says 
was accepted over the telephone. 

Appellant is a lawyer, as he sets forth in his Affidavit inj 
Opposition to the Motion for Summary Judgment (JJL 19, 
20), and how he could permit the filing of a complaint alleg-j 
ing that he and Appellees had “entered into agreements in\ 
writing for the purchase and sale of” (J.A. 45) the unim-| 
proved land in question is not understandable. In his affi¬ 
davit, he denies that his suit is “frivolous and completely] 
without merit or that he is trifling with the processes of this 
Court.” He knew that Appellees had signed a contract to 
sell the lot in question for $17,500.00 to the intervenor 
(Appellee Brylawski), and so testified in his deposition 
(J.A. 43); he knew or should have known that the filing of 
his complaint would create a lis pendens stopping the settle- 
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ment on the sale to the Intervenor (J.A. 36); and as a lawyer 
he knew or should have known that he had no contract under 
any possible hypothesis of any principle of law. 

Let ns go to his sworn testimony in his deposition, which 
deposition was before the Court below at the hearing on the 
Motion for summary judgment. The transcript of the testi¬ 
mony in the record (J.A. 41-45) is short and a reading of it 
will clearly show what Appellant is insisting on as consti¬ 
tuting a contract. Before quoting from his testimony, we 
should like to recall at this point, the salient matters. 

Appellant employed a broker to find a piece of real estate 
for him. The broker showed him the land in question be¬ 
longing, in part only, to Appellees, as to which the asking 
price was $30,000.00 (J.A. 70); that he got the broker to 
prepare a contract for his signature offering $15,000.00 for 
the land; that the broker did prepare such a contract; that 
appellant signed it; and that he then had the broker submit 
it to Appellees who never signed it. The further facts are 
that the contract figures of $15,000 were some days later 
changed to $17,000 by Lucien H. Mercier, of counsel for 
Appellees, after a telephone conversation with Appellant in 
which he authorized the change, that the changes in the 
figures were then initialed with the initials “L.H.M.”, that 
the broker employed by Appellant was then to take the con¬ 
tract form to Appellees for their signatures, which he did, 
and that they refused to sign the same because they had 
already signed a contract for the sale of the land in question 
for $17,500 to the Intervenor. 

All of the above facts are undisputed, and were before 
the Court below. 

Now, let us see what the contract is that Appellant is 
seeking to enforce. In his complaint, he says he had * 1 agree¬ 
ments in writing” with appellees to sell him the land. In 
his deposition, here is what Appellant develops by his own 
sworn testimony. 
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When asked to produce the written agreements he flatly 
answered—“No; I will not.’’ (JA. 41) 

When asked if he had ever seen any document relating to I 
the land in question signed by either of the Appellees, he 
flatly answered “No’’; (JA. 43,44) and further said — 

“I have not in my possession any documents signed 
by either of those parties * * * Since each of the parties 
told me orally that they accepted the offer, and since I 
had been advised by you (Mr. Mercier) that they had 
accepted the offer, and since I had been advised by | 
Commander Domer of Sandoz (the broker) that the | 
offer had been accepted, I assumed that there was a I 
complete and binding agreement for the sale and pur- j 
chase of this property.” (J.A. 44). (Parenthetical ex¬ 
pression supplied.) j 

To other questions as to whether Appellees had ever 
signed the contract, Appellant’s evasive answers were — 

“Each of the defendants told me they had accepted 
it. (JA. 41) • * * I assumed if they had received it, 
they had signed it. 1 don*t know. They told me they 
accepted it * # * On telephone conversations taking 
place on Saturday, I believe it is, March 8, and Sunday, 
March 9. I don’t remember the date, but let me have a 
calendar and I will tell you.” (JA. 42). j 

“ Q. At what price ? A. They told me they accepted it 
at a price of $15,000 plus my supplementary agreement 
to pay $500 of Sandoz’ commission • • • Yes; subse-i 
quent to the execution of my contract each of the own¬ 
ers told me they had accepted the offer.” (JA. 42). 

When asked if he had increased his offer for the property,] 
Appellant replied — 

“I did not. I agreed that I would amend my contract 
to pay more, but before I had an opportunity to amend 
it, I was advised that the sellers had decided that they 
would sell it to someone else despite the fact that they 
had already sold it to me.” (JA. 43). I 



Thus, Appellant’s case, by his own testimony, is one based 
solely on an oral acceptance by telephone of a contract to 
sell real estate. There was no testimony or evidence of 
Appellant to the contrary of what has been set forth above. 

And the contract on which he relies is the printed contract 
form before the change of the figures from $15,000 to $17,000 
and before the initialing of the change. 

It is respectfully submitted that, on the basis of the fore¬ 
going, there was nothing for the lower Court to do but to 
grant the Motion for summary judgment because Appellant 
did not produce, nor could he produce, any “agreements in 
writing” signed by the parties to be charged therewith or by 
anyone on their behalf to sell him the property at $15,000. 

(a) 

I 

The Proposed Amended Complaint 

I It is also respectfully submitted, although this is not be¬ 
fore this Court for review, that on the basis of the fore¬ 
going, the lower Court was not only clearly justified, in the 
exercise of its discretion, in refusing to allow an amended 
complaint to be filed, but would have been in error in allow¬ 
ing one to be filed; especially when the proposed amended 
complaint (J.A. 22) attempted to make a case entirely dif¬ 
ferent than that which Appellant’s deposition made out, and 
entirely different than the original complaint. The pro¬ 
posed amended complaint relies on an “oral agreement” 
instead of “agreements in writing”; and relies on the 
printed contract form with the figures changed from $15,000 
to $17,000 and the initialing of such change, whereas Appel¬ 
lant’s testimony was that he had not increased his offer 
(J.A. 43), thus denying the change in the figures and the 
initialing that went with the change. 
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Point 2 

The motion for summary judgment was properly granted 
because there was no agreement or memorandum in 
writing satisfying the demands of the STATUTE OF 
FRAUDS. 

• ■ , .■ • >•. | 

On the assumption that what Appellant is seeking to en¬ 
force is a contract under which he is obligated to pay only j 
$15,000 for the land in question, which is to say, on the con¬ 
tract before it was changed and initialed, and this is what I 
Appellant testified he was seeking to enforce, the case of 
Ochs et al. v. Weil, 79 DC Appeals 84,142 Fed. (2d) 758, is ! 
most peculiarly in point. In that case, this Court said: 

“Unquestionably, an agreement of sale under the 
Statute is valid and enforceable only when it is in writ¬ 
ing and there is a sufficient description of the thing 
sold, the price to be paid, and the names of the party j 
selling and the party buying. None of these elements 
can he supplied hy parol testimony.** ' - T 

The contract on which Appellant in his testimony relies, 
if what he is seeking to enforce is a $15,000.00 contract, does 
not contain the names of the parties selling, nor would it 
at that point contain any changes in the figures to $17,000 
nor any initialing. The contract form at that point is 
signed by the broker, and it was also signed by Appellant, 
but it was not in any wise signed by Appellees, the parties 
to be charged with it, nor by anyone on their behalf. 

As this Court said in the Ochs et al. v. Weil case; supra, 
the requisite element that the party selling be named cannot 
be supplied by parol testimony. Appellant has introduced 
no writings of any kind, such as were present in the afore¬ 
said case, to be connected up with the printed form of con¬ 
tract in such a way that the other writings, when connected 
with the printed contract form, may be fairly said to con¬ 
stitute one paper relating to the contract, and thus disclose 
the names of the sellers. Actually, he has submitted no! 
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writings of any kind other than the printed contract form 
itself, and he rests his entire case, by his sworn testimony, 
on an acceptance by telephone of this printed contract form. 

His case on this point thus falls of its own lack of weight. 

If, on the other hand, Appellant is seeking to enforce the 
contract as changed and initialed, under which he was to 
pay $17,000.00 (and before he could do this he would have 
to swear under oath to the complete contrary of what he 
has already sworn to), then the contract on its face as 
initialed still does not supply the names of the sellers as 
required by the doctrine of Ochs v. Weil, supra, nor is there 
any related writing in connection with the printed form of 
contract which supplies these names. The only manner in 
which those names could be supplied would be by parol tes¬ 
timony, which this Court has specifically held cannot be 
done. Appellant has submitted no writings of any kind 
from the sellers, or otherwise, identifying them, nor has he 
submitted any writings of any kind supplying the name 
covered by the initials, nor has he submitted any writings 
of any kind connecting the initials with the sellers. The 
only manner in which any of this could be supplied as the 
case stood before the Court below would be by parol testi¬ 
mony, and this is not permissible under District of Colum¬ 
bia law. Whatever may be the rule in other jurisdictions 
on this score, the rule is certainly clear in the District of 
Columbia. There was nothing to stop Appellant to annex 
such writings to his affidavit in opposition to the Motion 
for Summary Judgment if he had any. 

Appellant says in his brief, however, that the names of 
the sellers could have been supplied by a listing card in the 
hands of the broker covering the property. No such list¬ 
ing card was in evidence before the Court below and if 
there had been such, Appellant could have supplied it by 
his counter-affidavit on the Motion. He did not do so. Ac¬ 
cording to the broker, however, and this is not disputed in 
any way, the only listing card he had was from an “L. E. 
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Morgan” and was dated April 5, 1937. (J.A. 71.) That 
card, if it had been in evidence, would not have identified 
Appellees, Kathleen C. Morgan and Russelle C. Carter, as 
the sellers; even parol testimony could not have shown them 
to be “L. E. Morgan.” The card was not even related in 
time—14 years earlier—to the transaction. (J.A. 71.) 

Appellant also goes so far as to cast aspersions on Mr. 
Mercier by saying that “documents” in the possession of I 
Mr. Mercier, of which Mr. Mercier refused to make a full 
disclosure, would have identified the sellers. The record is 
specific that Mr. Mercier had no “documents” in his pos- | 
session; that all he had were copies of letters and he gave 
the substance of the letters in testimony, none of which | 
letters were dated anywhere near or around the date of the 
alleged contract, or had anything to do with it. (JA. 50, 
51, 52, 53.) 

Finally, Appellant naively says that the sellers could 
probably have been identified by “such other writings as 
may be discovered in the development of the case. ” (Appel¬ 
lant’s Brief, page 13.) We always thought counsel were 
supposed not to file a suit unless the data and evidence in 
their possession justified the filing; and that by filing it, 
they asserted on their oath as members of the bar, that the j 
suit was entirely justified and not filed merely for fishing 
expeditions and harassment. (Rule 11, F.R.C.P.) 

Be that as it may, we say that there was nothing in the 
record before the Court below to satisfy the requirement of 
the Statute that the sellers be named in the contract, and 
actually nothing to show a contract at $17,000 because Ap¬ 
pellant swore that he had not so increased his contract. 

We cannot understand how Appellant can insist that the | 
initialing of the change on the contract form from $15,000 to 
' $17,000 could in any wise constitute acceptance by unnamed 
sellers of a contract at $15,000. It is completely undisputed 
that the initialing took place after the figures were changed. 
But, be that as it may, we say that under no circumstances 
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could such initialing constitute an acceptance of a contract 
when the undisputed testimony was that after such initial¬ 
ing, the broker was to take the contract to the Appellees for 
their signatures. If the contract needed the signatures of 
Appellees, how then could the initials of someone else sup¬ 
ply the signatures. Appellant says the initials supplied the 
“contractual intent”—if a contract specifies, as this one did, 
that it must be signed by the sellers before it is effective, 
we submit that the contractual intent was that there could 
be no contract without the signatures. Add to this that the 
broker was directed by Appellant to come to Mr. Mercier’s 
office to pick up the “changed contract” and take it over to 
Appellees to be signed by them (J.A. 76) and you have the 
intent that unless they signed there was to be no contract. 

Finally, the matter as to whether the initials constituted 
a signing on behalf of Appellees or whether the form had to 
be signed by Appellees is clearly disposed of by the testi¬ 
mony of Appellant’s own broker, as follows: 

“Q. (By Mr. Mercier.) Haven’t you got that conver¬ 
sation a little bit wrong, Mr. Domer? Isn’t it a fact 
that what occurred was that I told Mrs. Carter that I 
had changed the contract in accordance with Mr. Bell’s 
offer of $17,000 and that I initialed the changes so that 
she might see when you brought the contract to her that 
this was the one that I was discussing with her on the 
telephone? 

“A. That is true, to the extent that you were identify¬ 
ing the contract that she was to sign. • • • (Italics 
supplied.) 

“Q. (By Mr. Rotwein.) Will you tell us what Mr. 
Mercier said to you, if anything, at the time that he 
initialed the contract? 

“A. Mr. Mercier initialed the changes, as we have 
mentioned before, called Mrs. Carter on the phone, told 
her that he had changed the contract of Mr. Bell. He 
tried to get me there at 4:00 o’clock but I couldn’t get 
there and he made it 4:30, and that she was to sign the 
contract as changed by him and initialed in the margin 
by him, identifying the contract .” (Italics supplied.) 
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As we say, this testimony is undisputed that the initialing 
was merely to initial the changes and “identify” the con¬ 
tract, and no amount of argument could change the fact or 
law that an intention to identify a piece of paper has never 
yet been spelled as an intention to make a contract out of 
the piece of paper. 

Point 3 

The Motion for Summary Judgment was properly granted 
because, irrespective of the Statute of Frauds, the printed 
form of proposed contract relied on by Appellant never 
matured into a completed contract. 

Appellees start off with the proposition on this Point, as 
stated by the lower Court, “that one who prepares a docu¬ 
ment shall be held to strict accountability for the words 
employed.” The printed contract form was not prepared 
by Appellees but, on the contrary, was prepared by the 
broker at the request of Appellant, was then signed by Ap¬ 
pellant, and Appellant then had the broker submit it to 
Appellees for their acceptance of his offer, and their signa-1 
tures to the contract. This submission to Appellees for 
their signature before it could become a binding contract 
was in accordance with the demands of the language in the 
contract form and in accordance with the provisions incor-1 
porated therein. Appellant could have changed this form 
or he could have used any form with different language. In 
any event, he did not change it. As a lawyer, he knew the 
form needed the signature of the sellers before it could be¬ 
come effective—and that is why he got the broker to take it 
to Appellees as prospective sellers for their signature. He, 
as a lawyer, knew that the form also provided that the 
sellers were — 

“not to be bound by any * * * statements or representa¬ 
tions, oral or written” 

not contained in the form. This, it is submitted, must be 
construed as placing the buyer on notice that he was not to 


rely on any statements or representations as to agency or 
authority to sign, oral or written, unless such statements or 
representations were in the contract. How then can Appel¬ 
lant, as a lawyer, and who himself submitted that type of 
contract form, now try to rely on telephoned statements and 
representations to constitute a contract which by its terms 
put him on notice that the sellers were not to be bound by 
them. 

Appellant argues that Mr. Mercier was the agent for the 
sellers and that he had authority to bind the sellers although 
his attempt to make this argument is based, as will appear 
from Appellant’s statement of the case, on what Appellant 
states Mr. Mercier told him. Of course, the rule is universal 
that agency cannot be proven by the agent’s acts or declara¬ 
tions ; but even though we assumed that Mr. Mercier was a 
fully authorized agent of Appellees, that still does not 
change the demands of the contract form as submitted by 
Appellant for acceptance by the Appellees that the Appel¬ 
lees were not to be bound by the contract, and that the con¬ 
tract was not to be deemed as accepted or ratified, unless 
they themselves signed the contract. As stated at the outset 
of the argument under this point, the language of a written 
contract is always to be taken most strictly against the party 
who submits the contract for acceptance by another. Alcoa 
SS Co. v. U. S., 338 TJ. S. 421; 94 L. Ed. 225; Simpson Bros. 
v. D. C., 85 U. S. Appeals D. C. 275; cert. den. 338 U. S. 911; 
and a multitude of other cases. 

CONCLUSION 

In conclusion, the decided cases on the matter of Motions 
for Summary Judgment are to the effect that where the 
facts present show a right to judgment with such clarity as 
to leave no room for controversy, and show affirmatively 
that the adverse party cannot prevail under any circum¬ 
stances, the Court is bound to grant the motion for Sum¬ 
mary Judgment. To state it another way, the Court may 
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grant a Summary Judgment where the issne made is not 
genuine but is feigned; and the Court may disregard flimsy 
or transparent contentions and theoretical questions of fact 
which are not genuine; and may disregard evidence ten¬ 
dered in opposition to the motion for Summary Judgment 
which is either too incredible to be accepted by reasonable 
minds or is without legal probative force. For all of the I 
above, we refer the Court to Barron & Holtzoff, Volume 3 ,! 
Section 1234, pp. 74-76, and the many cases there cited. 

We submit that the record shows conclusively there was | 
no disputed issue of a material fact before the Court below, 
and that the Court was bound to grant the Motion for Sum¬ 
mary Judgment. 

The Court below, in its order granting the Motion for j 
Summary Judgment, made no findings of fact as claimed by 
Appellant. The Court did orally advise counsel as to the 
reasons why he was granting the motion for Summary Judg -1 
ment, which reasons stand the test of all legal principles and 
of all proper legal reasoning. The fact that he did give such 
an oral opinion can not in any wise be construed as being j 
findings of fact, but if they were, the facts found were com¬ 
pletely uncontroverted in the record before him. 

Appellees respectfully submit that the judgment of the I 

lower Court should be AFFIRMED. ! 

- 

Respectfully submitted, 

Lucebn H. Mercies 
N. Meyer Baker 
Attorneys for Appellees 
716 National Metropolitan 
Bank Bldg., 

Washington 5, D. C. 
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REPLY TO POINT 1. 

j 

Appellant Is Not Seeking to Enforce a $15,000.00 Contract. 
The Contract Upon Which Appellant Relies Is the One 
Calling for a Price of $17,000.00. I 

The appellee’s brief seeks to confuse the issue by argu¬ 
ing that the appellant’s case is based upon an oral accept¬ 
ance of a $15,000.00 offer. Let it be perfectly clear that 
this is not the contract upon which the appellant relies. 
Appellant relies upon the March 10th telephone conversa¬ 
tion between him and Mr. Mercier, wherein he offered 
$17,000.00 and Mercier accepted $17,000.00, as constituting 
the contract, the same being evidenced by written memo- 
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randa. The affidavit which appellant filed in connection 
with the motion for summary judgment, particularly para¬ 
graphs 4(a) and 4(b) thereof, states this in so many words. 
Moreover, in this connection, the Court’s attention is in¬ 
vited to page 42 of the joint appendix, wherein the follow¬ 
ing question and answer was given: 

(By Mr. Mercier:) 

“Question: Is it not a fact Mr. Bell you subse¬ 
quently increased your offer to $17,000.00? 

“Answer: It is a fact that I subsequently did and 
I was advised by you that offer was accepted.” 

The appellees would like to place the appellant in the 
position of relying upon the $15,000.00 offer. In their zeal 
to do so they have in their brief set forth testimony out of 
the context and omitted quoting the questions to which the 
quoted testimony of the appellant was responsive. On 
page 9 of appellees’ brief, the following appears: 

“To other questions as to whether appellees had 
ever signed the contract, appellant’s evasive answers 
were— 

1 Each of the defendants told me they had accepted 
it. (J.A. 41) * * * I assumed if they had received it, 
they had signed it. I don’t know. They told me 
they accepted it * * # On telephone conversations 
taking place on Saturday, I believe it is, March 8, 
and Sunday, March 9. I don’t remember the date, 
but let me have a calendar and I will tell you.’ (J.A. 
42). 

‘Q. At what price? A. They told me they accepted 
it at a price of $15,000 plus my supplementary agree¬ 
ment to pay $500 of Sandoz’s commission * • *. 
Yes; subsequent to the execution of my contract each 
of the owners told me they had accepted the offer.’ 
(J.A. 42.) 

“When asked if he had increased his offer for the 
property, appellant replied— 

‘I did not. I agreed that I would amend my con¬ 
tract to pay more, but before I had an opportunity 
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to amend it, I was advised that the sellers had de¬ 
cided that they would sell it to someone else despite 
the fact that they had already sold it to me.’ (J.A. 
43).” 

A complete examination of pages 42 and 43 of the Joint 
Appendix from which the quoted testimony was abstracted, 
will reveal that the quoted testimony of the appellant com¬ 
mencing, “I did not * * was in response to the follow¬ 
ing question: “Subsequent to the date of this letter signed 
by you in the possession of Sandoz, and subsequent to the 
date of the contract signed by you and initialled by me, so 
you say, in the possession of Sandoz, also, you increased 
your offer for the property?” (Emphasis supplied.) 

Thus, the appellees, by omitting to quote in their brief 
the direct question to which the appellant’s answer was 
responsive, have made it appear that the appellant’s nega¬ 
tive reply related to the increasing of the $15,000.00 offer. 
Inasmuch as the question asked the appellant specifically 
related to what happened subsequent to the initialling of the 
$17,000.00 figure, it is apparent that the testimony quoted 
in appellees’ brief meant only that there had been no in¬ 
crease beyond the $17,000.00 figure. The fact that appel¬ 
lant is relying upon a $17,000.00 figure contract and not a 
$15,000.00 one, is apparent from the affidavit which the ap¬ 
pellant filed in connection with the motion for summary 
judgment; paragraphs 4(a) and 4(b) of which are, as fol¬ 
lows: 

“4. That said Lucien H. Mercier was lawfully au¬ 
thorized by defendants to enter into an agreement 
with plaintiff for the purchase and sale of the real 
estate which is the subject of this controversy and 
said authorization is evidenced by the following: 

“ (a) On March 10,1951, in a telephone conversation 
between the plaintiff and Lucien H. Mercier, Lucien 
H. Mercier told the plaintiff that he was authorized to 
make a binding agreement on behalf of the principals 
and that in accordance with such authority he would 
accept, on behalf of his principals, an offer of 
$17,000.00 for the property, if made by the plaintiff; 
whereupon the plaintiff agreed to pay $17,000.00 for 
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the property, which offer Lucien H. Mercier said he 
accepted in behalf of the defendants and that he would 
initial the contract in accordance with this agreement. 

“(b) That on March 10,1951, plaintiff had telephone 
conversations with Mrs. Morgan and Mrs. Carter, de¬ 
fendants herein, during which conversations each of 
said defendants stated that they had authorized Mr. 
Mercier to accept plaintiff’s offer in the amount of 
$17,000.00; that they were advised by Mr. Mercier of 
his acceptance and that despite the fact that they had 
accepted such offer, they could not see what was wrong 
with their acceptance of another contract since they 
were able to obtain $500.00 more.” 

The testimony relating to the $15,000.00 is of no particu¬ 
lar relevancy to the issues involved in this case. Previous 
to the $17,000.00 offer and acceptance, the appellant had 
submitted a $15,000.00 offer on a form contract (later in¬ 
creased $500.00 by a supplemental letter). Although it 
appears that Mr. Mercier had signified his assent to the 
price, he had not, at the time, signed anything so as to ren¬ 
der the contract enforceable under the Statute of Frauds. 
After first obtaining Mr. Mercier’s assurance that he, Mer¬ 
cier, had authority to make a binding contract at 
$17,000.00, the appellant then increased his offer to 
$17,000.00. Mr. Mercier orally accepted the $17,000.00; 
changed the $15,000.00 figure to $17,000.00; and placed his 
initials in the margin of the form contract. By initialling 
the contract, after first changing the figure to $17,000.00, 
Mr. Mercier brought into existence a written memorandum 
sufficient to render the oral $17,000.00 contract enforceable 
under the Statute of Frauds. 

(a) The Amended Complaint. 

The appellees’ contention that procedurally an appeal 
does not lie from a denial of a motion for leave to file an 
amended complaint, is not completely without merit. Their 
argument, however, that the proposed amended complaint 
attempted to make out a different case than that set out in 
the depositions and the original complaint is not sup¬ 
ported by the record. Inasmuch as the order denying 


5 


TT 


f 


* 




r » 

> 

V 

% 

» » 




r 


*♦ 




■> * 


* 



the motion for leave to file an amended complaint was 
not entered until more than a month after the motion 
requesting it and more than a month after the order grant¬ 
ing summary judgment, the appellant, in order not to lose 
his right to appeal from the summary judgment, neces¬ 
sarily had to file his notice of appeal prior to the entry 
of the order denying leave to file the amended complaint. 
Even if the denial of the amended complaint, itself, is not 
appealable, the action denying it can and has been relied 
upon as error. Moreover, under the circumstances of this 
case, the question of whether the denial of leave to file an 
amended complaint is appealable is of no more than aca¬ 
demic interest. Irrespective of whether an appeal lies 
from such denial, a disposition of the appeal from the sum¬ 
mary judgment will automatically dispose of the questions 
involving the amended complaint. Since the order , deny¬ 
ing the amended complaint recites that the denial was made 
on the basis of summary judgment having been previously 
granted, it is to be presumed that if this Court finds that 
the summary judgment was improperly granted and re¬ 
mands the case for trial, the Trial Court will then permit 
the filing of the amended complaint. It is also submitted 
that even if the Trial Court should refuse leave to file an 
amended complaint, such action would not be fatal to the 
appellant prevailing under the original complaint. The 
language of the original complaint alleging “agreements 
in writing,’* while not the most artful that could have been 
employed, is broad enough to cover a situation of an oral 
contract supported by written memoranda. This is partic¬ 
ularly so in view of the fact that evidence of the oral con- j 
tract was presented to the Trial Court in connection with 
the summary judgment proceeding, without objection by 
the defendants. This evidence was in the form of an affi- j 
davit, the same appearing on pages 17 and 18 of the Joint 
Appendix. Rule 15 (b) of the Federal Rules of Civil 
Procedure, specifically provides that when issues not raised 
by the pleading are tried by express or implied consent of 
the parties, they are to be treated in all respects as if they j. 
had been raised in the pleadings. 
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In addition, the theory of the appellant’s case that he 
was relying upon an oral contract evidenced by agreements 
in writing was fully brought to the Court’s attention dur¬ 
ing oral argument. 

On page 38 of the Joint Appendix, the following colloquy 
between the Court and counsel appears: 

“Mr. Kotwein: Your Honor, you may cut me short 
on this, but I want to clarify this one position,—that 
we have not proceeded on the contract that Your 
Honor examined yesterday. That is not the contract 
we have been proceeding on in this particular case. 
Your Honor has made reference on several occasions 
to the terms of that contract, and to the fact that that 
contract required ratification. 

“The theory of our case has been an oral contract 
arising out of a telephone conversation between Mr. 
Mercier and Mr. Bell, the same being evidenced by a 
memorandum in writing, the so-called contract which 
you examined yesterday being the memorandum in 
writing supporting the parole contract 

“The Court: If you are trying to get a parole con¬ 
tract conveying real property in the District of Colum¬ 
bia, I will make the same ruling,—it is strictly against 
the Statute of Frauds in the District of Columbia.” 

REPLY TO POINT 2. 

The Document Initialled by the Agent, Mercier, Satisfies 
the Demands of the Statute of Frauds, Despite the Fact 
That It Does Not Identify the Sellers. 

The universal rule is that where an agent signs a docu¬ 
ment in his own name, and the document does not on its 
face disclose that it was signed in the capacity of “agent,” 
the Statute of Frauds is satisfied, despite the fact that the 
principals are not identified. Walker et al. v. Hafer, 
(1909), 170 F. 37; McCullough et al. v. Sutherland et al., 
(1907), 153 F. 418. 

The case of Ochs v. Weil , cited by the appellees, is not 
authority to the contrary. In that case, the document 
which the agent signed disclosed on its face that he was 
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signing it in the capacity of an agent. In the instant case, 
there was no indication in the document itself that Mr. 
Mercier was signing in the capacity of an agent. Thus, the 
language in Ochs v. Weil to the effect that the identity of 
a principal cannot be supplied by parole testimony is a 
correct statement of the law applicable to the facts of that 
case, but has no application to the facts involved in the 
instant case. 


REPLY TO POINT 3. 

Aside From the Issue of the Statute of Frauds, the Issue of 
Whether There Had Been an Offer and Acceptance So 
As to Constitute a Contract Turns Upon the Disputed 
Questions of Fact. The Conflicting Evidence Concern¬ 
ing These Facts Can Be Resolved Only in a Trial on the 
Merits. 

Appellees argue that there could not have been a con¬ 
tract in the absence of the owner’s signing the form con¬ 
tract. They base their argument on the language in the 
form contract requiring ratification by the seller. 

There are a number of reasons why this argument is 
without merit. Firstly, in this case, as in the case of Ochs 
v. Weil, the language in the form contract respecting rati¬ 
fication is meaningless, as the principals had already given 
authority to their agent to act for them. Secondly, the act 
of an agent is the act of the principals and language re¬ 
quiring ratification by a seller does not preclude a seller 
from having his agent ratify for him. Thirdly, there was 
no requirement that the ratification be in writing. There 
is ample evidence in the record to indicate there was an 
oral ratification of the contract. In her deposition, Mrs. 
Morgan, one of the appellees in the case, testified as fol¬ 
lows: 

(By Mr. Rotwein:) 

“Question: Do you know whether or not in the 
telephone conversation with Mr. Bell, you told Mr. 
Bell that you had accepted Mr. Bell’s offer but that 
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you found a higher offer and went ahead and made 
that? 

“Answer: I may have. 

“Question: You may have told him that? 

“Answer: Yes.” 

As regards appellees’ argument that no contract arose 
out of the conversations between the appellant and Mr. 
Mercier, the Court’s attention is invited to the testimony 
of W. S. Domer, who was the employee of the broker in the 
sale, the same appearing on pages 74 and 75 of the Joint 
Appendix: 

(By Mr. Mercier:) 

“Question: Do you know at whose suggestion that 
changes were made from $15,000.00 to $17,000.00? 

“Answer: That is what I was getting ready to 
answer. 

“Question: Alright, suppose you answer it in your 
own way, then? 

“Answer: You and Mr. Bell talked on the ’phone 
and both told me that you had agreed on a price of 
$17,000.00, the contracts being in your— 

“Question: Now, just a moment, did you hear that 
telephone conversation? 

“Answer: No. 

“Question: Wasn’t this change from $15,000.00 to 
$17,000.00 made because Mr. Bell decided to increase 
his offer to $17,000.00? 

(By Mr. Rotwein:) 

“I am going to object to that as being leading and 
putting words in the witness ’ mouth. 

(By Mr. Mercier:) 

“Question: Do you know how the suggestion was 
made for the change? 

“Answer: I could only give you an answer in that 
on the 10th of March, which was Saturday, you called 
and advised me that there had been an offer taken to 
one of the owners without your knowledge, for 
$17,000.00, and as you felt honor-bound to Bell to de- 
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liver the lot if Bell would raise to $17,000.00 he could 
have it. At which time I told you to talk to Mr. Bell 
as you had talked to him before and you and Mr. Bell 
came to an agreement over the ’phone, both calling me 
and advising me of the fact. 

“Question: You don’t know that we came to an 
agreement? 

“Answer: I know only in that both of you advised 
me, that was true.” 

Contrary to what appellees state in their brief, the evi¬ 
dence of the authority of Mr. Mercier to act as agent and 
bind his principals does not consist solely of statements 
which Mr. Mercier made to the appellant. As respects the 
authority of Mr. Mercier, Mr. Domer testified as follows: 

(By Mr. Mercier: ) 

“Question: In other words, your contract was good 
even though they didn’t sign it? 

“Answer: (Domer) My contract, as I understand 
it, was in full force when I left your office and you had 
made the arrangements. It was my understanding 
that you could close the contract and it was merely a 
matter of form to have your principals sign it. 


(By Mr. Rotwein:) 

“Question: Had Mrs. Morgan ever told you that 
she had authorized Mr. Mercier to accept in her be¬ 
half? 

“Answer: (Domer) In a telephone conversation 
with Mrs. Morgan afterwards. 

“Question: On what date? 

“Answer: The same date, but in the afternoon. 

“Question: She told you she had authorized— 

“Answer: She told me she had accepted through 
Mr. Mercier the contract # * * 

In her deposition, Kathleen Morgan, one of the appel¬ 
lees, gave testimony strongly corroborating the authority 
of Mr. Mercier. In response to the question as to whether 
it was her practice to refer inquiries concerning the prop¬ 
erty to Mr. Mercier she testified— 
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‘‘Yes, because I couldn’t do anything. I wasn’t well 
enough many times. I have been under the doctor con¬ 
stantly. I would never have been well enough any¬ 
how, to negotiate sales and see that papers were made 
out legally correctly.” 

Even in response to a question propounded to her by her 
own attorney, Mr. Mercier, as to whether he had a right 
to accept offers for her, Mrs. Morgan refused to categori¬ 
cally deny that he did. Instead she answered, “I really 
don’t know.” 

CONCLUSION. 

Appellees’ statement that there is no disputed issue of 
a material fact is not supported by the record. The mate¬ 
rial facts in this case are these— 

(1) Was there a meeting of minds in the telephone con¬ 
versation of March 10th, between Mercier and Bell, 
which ripened into an oral contract? 

(2) Did Lucien Mercier have the authority to act in be¬ 
half of his principals and to bind them to a con¬ 
tract? 

(3) Was there sufficient memoranda in writing support¬ 
ing the oral contract so as to render it enforceable 
under the Statute of Frauds (this question being a 
mixed question of law and fact) ? 

From the depositions, affidavits, and proceedings in 
Court in connection with the motion for summary judg¬ 
ment, it is apparent that there was substantial conflicting 
evidence regarding these issues and that the conflict can 
be resolved only in a trial on the merits. 

Respectfully submitted, 

Joseph Rotwein, 

Attorney for Appellant, 
1406 G Street, N. W., 
Washington, D. C. 
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United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,297. 


Martin W. Bell, Appellant, 
v. 
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Kathleen Morgan, Russelle C. Carter, and Fulton 
Brylawski, Appellees. 


PETITION FOR REHEARING. 


Martin W. Bell, appellant, by Joseph Rotwein, his attor¬ 
ney of record, petitions the Court to grant a rehearing in 
the above entitled cause, and upon a rehearing and further 
consideration hereof that the judgment entered herein on 
October 22,1951, be reversed, and for grounds of this peti¬ 
tion states as follows: 

1. That the opinion of this Honorable Cqurt erroneously 
assumes that appellant was shifting his ground after judg¬ 
ment in moving for leave to file an amended complaint 
which would allege, instead of “agreements in writing” for 
the sale of land in the District of Columbia, an oral agree¬ 
ment evidenced by a memorandum in writing. Appellant’s 
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contention that he was relying upon an oral agreement evi¬ 
denced by a memorandum in writing was made to the 
Court before the entry of judgment. His position in this 
respect was not only made known to the District Court be¬ 
fore the entry of judgment but w T as likewise so made known 
to the opposing parties. At the argument on motion for 
summary judgment which took place on October 17, 1951 
(judgment being entered on October 22, 1951), plaintiff’s 
counsel made it clear to the District Court that plaintiff was 
relying upon an oral contract supported by a memorandum 
in writing. On page 31 of the Joint Appendix, the follow¬ 
ing colloquy between Court and counsel appears: 

“The Court: Your contention is that the initials 
opposite the correction on the sixth line of the pur¬ 
ported contract, is the acceptance? 

“Mr. Rotwein: Not that, Your Honor. It is our 
contention that he orally accepted it. That is our 
primary contention, that they had a parole contract 
here. * • •” 

Likewise, on page 35 of the Joint Appendix, plaintiff’s posi¬ 
tion is similarly made clear to the Court: 

“Mr. Rotwein: If Your Honor please, I am not sure 
from your statement of this case whether you are cer¬ 
tain that we are relying upon the conversations between 
Mr. Bell and Mr. Mercier as constituting the contract. 


Further, on page 38 of the Joint Appendix, the following 
colloquy between Court and counsel appears: 

“Mr. Rotwein: Your Honor, you may cut me short 
on this, but I want to clarify this one position,— that 
we have not proceeded on the contract that Your Honor 
examined yesterday. That is not the contract we have 
been proceeding on in this particular case. Your Honor 
has made reference on several occasions to the terms 
of that contract, and to the fact that that contract re¬ 
quired ratification. 
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“The theory of our case has been an oral contract 
arising out of a telephone conversation between Mr. 
Mercier and Mr. Bell, the same being evidenced by a 
memorandum in writing , the so-called contract which j 
yon examined yesterday being the memorandum in 
writing supporting the parole contract.’’ 

In plaintiff’s affidavit in support of his opposition to the 
motion for summary judgment, filed October 15, 1951, and 
appearing in the Joint Appendix on pages 17 through 20, j 
his contentions with respect to the contract are made very j 
clear. In paragraphs numbered 2 and 4(a) of the affidavit j 
(J. A. pages 17 and 18), the following statements under 
oath were made by plaintiff: 

“2. That on or about March 10, 1951, plaintiff en- j 
tered into an agreement with the defendants, through 
their lawfully authorized agent, Lucien H. Mercier, for 
the purchase of Lot 3 in Square 2124 in the District of 
Columbia; that said agreement was evidenced by a j 
contract or memorandmn in writing, signed by said 
Lucien E. Mercier by affixing his initials to it; and that 
said contract or memorandum in writing was also 
signed by plaintiff, Martin W. Bell, and by W. S. Domer | 
for Sandoz, Inc., real estate agent, with whom the 
property had been listed for sale by defendants.” 

“4(a) On March 10, 1951, in a telephone conversa- J 
tion between the plaintiff and Lucien H. Mercier, i 
Lucien H. Mercier told the plaintiff that he was au- j 
thorized to make a binding agreement on behalf of the j 
principals and that in accordance with such authority 
he would accept, on behalf of his principals, an offer ! 
of $17,000.00 for the property, if made by the plaintiff; I 
whereupon the plaintiff agreed to pay $17,000.00 for j 
the property, which offer Lucien E. Mercier said he j 
accepted in behalf of the defendants and that he tvould I 
initial the contract in accordance with this agreement.** 

It is thus clear that plaintiff’s contention that he was 
suing on an oral agreement for the sale of land evidenced 
by a memorandum in writing was before the Court before 
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the entry of the summary judgment. The District Court 
did not deny plaintiff’s motion for leave to file an amended 
complaint because appellant was shifting his ground after 
judgment. The District Court pointedly stated that the 
reason for denying the motion for leave to file an amended 
complaint was because, in the Court’s opinion, it failed to 
state a cause of action. On page 41 of the Joint Appendix, 
the District Court’s statement appears as follows: 

“The Court: In reviewing the amended complaint 
for specific performance and other relief, the Court 
will rule as a matter of law that it fails to state a caurse 
of action on which relief can be granted. And, accord¬ 
ingly, the Court will overrule your motion to file an 
amended complaint. Does that clear the docket?” 

In view of the above quoted statement of the District 
Court and the quotations from the record likewise set forth 
above (also see unsigned order of District Court filed Jan¬ 
uary 22, 1952, at page 25 of Joint Appendix), it is difficult 
for the plaintiff to understand how this Court arrived at 
the conclusion that the District Court declined to permit 
appellant to shift his ground after judgment had gone 
against him. By its opinion, this Honorable Court has 
condoned the decision of the District Court that a com¬ 
plaint alleging an oral agreement for the sale of land, 
supported by a memorandum in writing, fails to state a 
cause of action on which relief can be granted. The Dis¬ 
trict Court’s error in this respect should be corrected or 
the decision of this Honorable Court in the case of Powell 
v. Bayne , 1926, 56 App. D. C. 240, 12 F. (2d) 181 (cited at 
page 7 of appellant’s brief) should be distinguished or 
overruled. 

2. It would appear from this Honorable Court’s opinion 
that its decision was influenced by plaintiff’s allegation 
contained in the complaint of the existence of “agreements 
in writing” for the sale of land in the District of Columbia. 
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This is a suit founded upon the law of contracts. Plain¬ 
tiff’s allegation that the agreement which is the subject of 
this controversy was written is mere surplusage. All that 
plaintiff need have alleged was an oral agreement for the 
sale of land in the District of Columbia. A defense that the 
contract was not enforceable by virtue of the statute of 
frauds is an affirmative defense which must be made by 
defendants in a suit to enforce a contract for the sale of 
land. Plaintiff’s contention that his suit was founded upon 
an oral contract supported by a memorandum in writing 
was clearly made known to the defendants and the Court 
before the entry of judgment. The existence of surplus 
language in the complaint should not be permitted to de¬ 
prive plaintiff of his right to recover in this proceeding. 

The allegation of “agreements in writing” is broad 
enough to encompass the claim of an oral contract sup¬ 
ported by a written memorandum. The evidence with re¬ 
spect to the oral contract was presented in the Trial Court 
on deposition (J. A. page 42), by affidavit (J. A. page 17), 
and, in the argument of counsel on the motion for summary 
judgment (J. A. pages 31, 35, 38). The facts in support of 
this specific theory of the case were introduced without 
objection by defendants. Defendants certainly were not 
prejudiced by the state of the pleadings on this matter. 

In McDowall v. Orr Felt and Blanket Co., 1944, 146 F. 
(2d) 136, the Circuit Court of Appeals for the Sixth Cir¬ 
cuit held that in an action for damages arising out of breach 
of four alleged written contracts, the Trial Court had erred 
in refusing to grant leave to plaintiff to file an amended 
complaint setting forth that the agreements were partly 
oral and partly in writing. The Court so decided on the 
ground that Rule 15 of the Federal Rules of Civil Proce¬ 
dure was intended to favor and encourage liberality in per¬ 
mitting amendments to pleadings where no prejudice or 
disadvantage is suffered by the opposing side. 
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3. On the preparation of this petition for rehearing, 
plaintiff discovered that under Rule 54(b), 1 Federal Rules 
of Civil Procedure, the judgment of the District Court 
herein, entered on October 22, 1951, was not a final judg¬ 
ment because of the intervenor’s pending claims (J. A. 
pages 12,13), and the absence of an express determination 
by the District Court in its order granting summary judg¬ 
ment (J. A. pages 20, 21) that there was no just reason for 
delay. Neither appellant nor appellees noted this matter 
heretofore. This appeal, therefore, was not timely under 
the rule of Felder, v. D. Loughrcm, 1950, 188 F. (2d) 623. 
Appellant suggests, however, that this Court may dispose 
of this case in the manner utilized in Roberts v. American 
Newspaper Guild et al., 1951, 188 F. (2d) 650. There the 
Court indicated that it would, after remand and entry of 
a proper order by the lower court, on another appeal re¬ 
ceive and consider the case on the briefs and appendix al¬ 
ready filed. 

In any event, the District Court certainly retained juris¬ 
diction under Rule 54(b) to grant leave to plaintiff to file 
his amended complaint since the Court’s order granting 
summary judgment was subject to revision at any time be¬ 
fore entry of judgment adjudicating all claims in the case. 
However, because appellant was not aware of this matter 
at an earlier date, he would prefer to waive this jurisdic¬ 
tional issue. He respectfully urges that this Honorable 
Court dispose of this petition for rehearing on its merits 
without regard to the problems existing under Rule 54(b). 

i Rule 54 Judgment; Costs * * * 

“(b) Judgment Upon Multiple Claim*. When more than one claim for 
relief is presented in an action, whether aa a claim, counter-claim, cross-claim, 
or third-party claim, the court may direct the entry of a final judgment upon 
one or more but less than all of the claims only upon an express determination 
that there is no just reason for delay and upon an express direction for the 
entry of judgment. In the absence of such determination and direction, any 
order or other form of decision, however designated, which adjudicates less 
than all the claims shall not terminate the action as to any of the claims, 
and the order or other form of decision is subject to revision at any time 
before the entry of judgment adjudicating all the claims.” 28 U. 8. C. A. 
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Wherefore, plaintiff urges that a rehearing be granted 
and that on such rehearing the judgment of the District 
Court be reversed. 


Respectfully submitted, 

Joseph Rotwein, 

Attorney for Appellant , 
1406 G Street, N. W., 
Washington, D. C. 


CERTIFICATE. 

I hereby certify that this petition for rehearing is pre¬ 
sented in good faith and not for delay. 


Joseph Rotwein, 
Attorney for Appellant. 



